
INTRODUCTION 
 

Education enhances the knowledge and skills of the judiciary and therefore contributes 
to the administration of justice.  Florida’s dependency law is a complex mixture of federal 
requirements, state regulations, and ever-developing case law, which must be expertly 
balanced to safeguard the welfare and further the best interests of children.  The Office of 
Court Improvement has developed this benchbook to offer assistance to both new and 
experienced dependency judges in their efforts to help Florida’s abused, abandoned, and 
neglected children find permanency. 
 

The benchbook is organized into chapters for each hearing as provided in Chapter 39, 
Florida Statutes.  It also contains hearing colloquies and checklists, a general issues section, a 
section for paternity inquiries, and a section for independent living/aging out.  The textboxes 
found throughout the book provide information on relevant case law and helpful hints from 
dependency judges for areas where the statute may be unclear and judges may wish to consult 
other references. The citations in this benchbook have been abbreviated to improve the flow of 
the text.  A citation to §39.01(1), Florida Statutes (2008) will appear as §39.01(1) and a citation 
to Florida Rules of Juvenile Procedure 8.350 will appear as Rule 8.350. 
 

In preparing the first edition of the benchbook and this update, the Office of Court 
Improvement attempted to include not only the provisions of Chapter 39 that a judge would 
need to conduct dependency hearings, but also applicable federal laws and critical case law.  
Our office intends to continue to update and supplement this book periodically.  To that end, 
we invite suggestions regarding topics that need more detailed treatment, as well as ways in 
which this publication can be made more useful to dependency judges.  Please provide 
comments and suggestions to Avron Bernstein in the Office of Court Improvement, Supreme 
Court Building, 500 South Duval Street, Tallahassee, Florida 32399-1900, 
bernsteina@flcourts.org, or 850-414-8661. 
 

Upon request by a qualified individual with a disability, this document will be made 
available in alternate formats. To order this document in an alternate format, please contact 
the Office of Court Improvement, Supreme Court Building 500 South Duval Street, 
Tallahassee, Florida, 32399-1900. Phone: 850/414.1507. 

mailto:bernsteina@flcourts.org
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ACRONYMS 

 APPLA – Another Planned Permanent Living Arrangement 

 ASFA – Adoption and Safe Families Act 

 CBC – Community Based Care agency 

 DCF (Department) – Department of Children and Families 

 DOD – Department of Defense 

 GAL – Guardian ad Litem 

 ICPC – Interstate Compact on the Placement of Children 

 ICWA – Indian Child Welfare Act 

 IL – Independent Living 

 INS (USCIS) – U.S. Citizenship and Immigration Services 

 ISS – International Social Services 

 JAC – Justice Administrative Commission 

 MDMA (3, 4 methylenedioxymethamphetamine) – is a synthetic, psychoactive drug 
chemically similar to the stimulant methamphetamine and the hallucinogen 
mescaline. Street names for MDMA include Ecstasy, Adam, XTC, hug, beans, and 
love drug. MDMA is an illegal drug that acts as both a stimulant and psychedelic, 
producing an energizing effect, as well as distortions in time and perception and 
enhanced enjoyment from tactile experiences. 

 MEPA – Multi Ethnic Placement Act 

 OCI – Office of Court Improvement 

 OSCA – Office of the State Courts Administrator 

 UCCJEA – Uniform Child Custody Jurisdiction and Enforcement Act 

 TPR – Termination of Parental Rights 
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SUMMARY OF MAJOR LEGISLATIVE CHANGES MADE IN 2008 

 

TOPIC SECTION AFFECTED & DESCRIPTION OF CHANGE 

 
Various issues 

 
Several sections of Chapter 39 were amended and revised, including 
injunctions found in §39.504 and termination of parental rights. 
Ch. 2008-245 
 

 
Independent 
living transition 
services 
 

 
Chapters 409 and 743 were amended. 
Ch. 2008-122 
 

 
Corporate 
income tax 
scholarship 
program 
 

 
Chapter 220 amended to expand eligibility to include youth in foster care. 
Ch. 2008-241 
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The Dependency Case Management Flow Chart is a two page short description of the different stages 

involved in the dependency case management process with statutory references.  It begins with the 
shelter hearing and ends with the second judicial review/permanency hearing. The chart is continued on 

page 6. The Dependency Case Management Flowchart is available on our publications website:  
http://www.flcourts.org/gen_public/family/publications.shtml or you may contact our office at: 
Office of Court Improvement, 500 South Duval Street, Tallahassee, Florida 32399. Telephone: 
850/414.1507.  
 
 

 

http://www.flcourts.org/gen_public/family/publications.shtml
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 This chart is a continuation of the Dependency Case Management Flow Chart on Page 5.  It 
begins with the second judicial review/permanency hearing and continues through the 
termination of parental rights hearings and adoption of the dependent child. The Dependency 
Case Management Flowchart is available on our publications website:  
http://www.flcourts.org/gen_public/family/publications.shtml or you may contact our office at: 
Office of Court Improvement, 500 South Duval Street, Tallahassee, Florida 32399. Telephone: 
850/414.1507.  
 

 

http://www.flcourts.org/gen_public/family/publications.shtml
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GENERAL ISSUES 

This chapter is designed to provide general information relevant to dependency proceedings that is not 
covered in detail in the remaining sections.  The information in this chapter is organized alphabetically, 
and includes the following: 
 
A. Adoption and Safe Families Act Overview  

B. Appeals 

C. Confidentiality of Records and Open Hearings  

D. Continuances 

E. Domestic Violence and the Effects on Children 

F. Guardian ad Litem 

G. Indian Child Welfare Act 

H. Infants and Toddlers in the Child Welfare System 

I. Interstate Compact on the Placement of Children 

J. Jurisdiction and Venue in Dependency Proceedings 

K. Mediation 

L. Multi-Ethnic Placement Act 

M. Notice to Foster and Pre-adoptive parents 

N. Parties and Participants 

O. Precedence of Orders 

P. Psychotropic Medication 

Q. Residential Mental Health Treatment Facilities  

R. Residency Status for Immigrant Children 

S. Service 

T. Substance Abuse and Child Welfare 

U. Supervised Visitation 

V. Taking Testimony from Children 

W. Unified Family Court 
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A. Federal Legislation. 

 
Three pieces of federal legislation in the last two decades shape public policy in defining the obligation 
of the government to protect abused, neglected, and abandoned children and ensure permanent and 
safe outcomes. 
 
The Adoption Assistance and Child Welfare Act of 1980 set forth the first legal establishment of time 
frames for children placed in foster care settings.  It required social services agencies to demonstrate 
that all avenues of intervention and rehabilitation were implemented or ruled out prior to removal of a 
child from their family.  The Act created a checks and balance system by linking the availability of federal 
funds used to care for children removed from their families with performance measures and 
accountability for each state social services agency.  The courts were identified as the critical link that 
had the power to enforce an 18-month permanency time frame for foster children.    
 
The Adoption and Safe Families Act (ASFA) was signed into law on November 19, 1997, and amended 
federal laws to promote safety and permanency.  42 U.S.C. §§ 620-679.  On January 25, 2000, the 
Department of Health and Human Services promulgated implementing regulations that provide 
clarification and further guidance.  ASFA represented a fundamental shift in focus that underscored 
safety of a child first and foremost.  Dissatisfied with the failure of most states to achieve permanency 
for children within 18 months from the time a child is removed from a family, ASFA mandated a more 
stringent time frame: 12 months to permanency.  It identified certain circumstances where the social 
services agencies were under no obligation to attempt reunification due to certain acts by a parent and 
further emphasized the role of the courts in achieving permanency for children.  Federal monitoring for 
compliance with ASFA was established along with the expectation that the courts and the social services 
agencies would reassess their working relationship and establish meaningful partnerships to effectuate 
systemic change to achieve better outcomes for children and families. 
 
Florida Statutes were amended by the Legislature in 1998 to incorporate the requirements of ASFA.  
Florida Statutes, especially with regard to permanency, were again amended in 2006 to bring them 
more into line with ASFA.  For details on Florida’s enactment of ASFA provisions, see Section entitled, 
Permanency Hearing. 
 
The Fostering Connections to Success and Increasing Adoptions Act was signed into law on October 7, 
2008.  Among other things, the law amends adoption incentives programs and requires that all known 
relatives must be given notice within 30 days of a child’s removal; it created Kinship Navigator Programs 
to assist caregivers, it permits Family Connection Grants to be used for intensive family-finding efforts as 
well for residential treatment programs that allow parents and children to reside together while 
receiving intensive services, such as substance abuse treatment; and allows certain non-safety related 
licensing requirements for requirements to be waived on a case-by-case basis. In addition, case plans for 
children permanently placed with relatives receiving relative caregiver funds now include certain 
statements by the placing agency to verify that the placement is in the child’s best interests, that efforts 
were made to keep siblings together, and that the agency made efforts to discuss adoption as a more 
permanent alternative.  There are increased financial to states to find adoptive families for foster care 
children and agencies are required to inform prospective adopters about the federal tax credit available 
for adoptions. 
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The Fostering Connections to Success and Increasing Adoptions Act also establishes new grants to fund 
substance abuse treatment and other issues that may allow children to stay out of foster care or return 
sooner to their families.  It requires states to make reasonable efforts to place siblings together after 
removal.  If the siblings are not placed together, the states must make reasonable efforts to provide for 
frequent visitation or other ongoing interaction, unless the interaction would be harmful to the children.  
Relative placements that take more than one sibling are assured assistance payments for each sibling 
placed.  States can receive federal reimbursement for support given to foster children until the child 
reaches age 21.  Children aging out of foster care are required to have a personalized transition plan 90 
days before their 18th birthday.  States are required to ensure that foster children attend school and 
remain at the same school where appropriate.  DCF is required to work with Medicaid to improve 
coordination of health services and develop a health plan for each child. 
 
Indian tribes will now have direct access to the federal foster care and adoption assistance programs 
through title IV-E funding.  The Department of Health and Human Services must provide technical 
assistance and implementation services for Indian children and their families.  The Fostering 
Connections to Success and Increasing Adoptions Act also expands the availability of federal training 
dollars to reach more direct care staff, including relative guardians, staff of private child welfare 
agencies, court personnel, attorneys, guardians ad litem, and court appointed special advocates. 
 
At the time of publication, bills for the 2009 Legislative Session had not yet been filed and it was not 
known whether a bill amending chapter 39 to implement the Fostering Connections to Success and 
Increasing Adoptions Act would be considered by the Florida Legislature. 

 

1. Safety of the child is paramount. 

 
ASFA requires states to place the safety of the child before the goal of family preservation in making 
placement decisions.  42 U.S.C. §671(a)(15)(A). 
 

2. Permanency Hearings. 
 
A permanency hearing must be held within 12 months of the date the child enters foster care.  
Permanency goals include reunification, adoption, legal guardianship, and permanent relative 
placement.  The Department of Children and Families (DCF) may place the child in another planned, 
permanent living arrangement (APPLA) if it documents a “compelling reason” for the child’s placement 
in an APPLA rather than pursuing one of the other permanency plans. 
 

3. Reasonable efforts determinations. 
 

 Reasonable efforts to prevent removal. 
o The court must find that DCF made “reasonable efforts” to prevent the child’s 

removal from the home within 60 days of actual removal.  If no finding is made, Title 
IV-E funding is lost for the child’s entire stay in care.  45 C.F.R. §1356.21(b)(1)(ii). 
 

 Reasonable efforts to finalize a permanency plan within 12 months.  
o ASFA requires that the court make a finding that DCF made reasonable efforts to 

finalize a permanency plan within 12 months of the date the child enters foster 
care.  This would typically occur at the permanency hearing.  The court must 
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continue to make this finding every 12 months, for as long as the child is still 
under the jurisdiction of the court. 

 
4. Contrary to welfare determination.  The first court order after a child’s removal must 

include a finding that the child continuing at home is “contrary to the welfare of the child.”  
Failure to make this finding could result in the child being ineligible for Title IV-E funding for 
the entire stay in care. 

 
5. Reunification services not always required.  ASFA sets forth certain circumstances under 

which the court may waive the requirement that  reasonable efforts to reunify be made.  
These are referred to as “aggravated circumstances.”  If a parent has been convicted of 
certain felonies, the court is required to waive reasonable efforts to reunify. 

 
6. Filing of TPR petition. 

 

 DCF is required to file a TPR petition within 60 days of any of the following: 
o if at the 12 month judicial review hearing, if the child is not returned to the physical 

custody of the parents,  
§39.8055(1)(a); or 

o if the child has been in out-of-home care under the responsibility of the state for 12 
of the most recent 22 months, calculated on a cumulative basis, but not including 
any trial home visits or time during which the child was a runaway, §39.8055(1)(b); 
or 

o if a parent has been convicted of the murder, manslaughter, aiding or abetting the 
murder, or conspiracy or solicitation to murder the other parent, or another child of 
the parent, or a felony battery that resulted in serious bodily injury to the child or to 
another child of the parent, §39.8055(1)(c);or 

o If the court determines that reasonable efforts to reunify the child and parent are 
not required. §39.8055(1)(d). 
 

 Notwithstanding §39.8055(1), DCF may choose not to file or join a TPR petition if: 
o the child is being cared for by a relative under §39.6231, 

§39.8055(2)(a);or 
o DCF has documented in the report to the court a compelling reason for determining 

that filing such a petition is not in the best interests of the child.  Compelling reasons 
for not filing or joining a TPR petition include, but are not limited to: 
 adoption is not the appropriate permanency goal for the child, 

§39.8055(2)(b)(1); or 
 no grounds to file the TPR petition exist,  

§39.8055(2)(b)(2); or 
 the child is an unaccompanied refugee minor as defined in 45 C.F.R. 400.111, 

§39.8055(2)(b)(3); or 
 there are international legal obligations or compelling foreign-policy reasons 

that would preclude terminating parental rights, §39.8055(2)(b)(4); or 
 DCF has not provided to the family consistent with the time period in the case 

plan, services that it deems necessary for the safe return of the child to the 
home. §39.8055(2)(b)(5). 
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 Upon good cause shown by any party or on its own motion, the court may review the 
decision by DCF that compelling reasons exist for not filing or joining a TPR petition.  
§39.8055(3). 
 

 
 

B. Appeals. 

 
1. Generally. 

 Any party to a dependency proceeding who is affected by a dependency order may 
appeal from the order to the appropriate district court of appeal.   
§39.510(1); Rule 9.146(b). 
 

 When a party other than DCF files a notice of appeal in the circuit court, an attorney for 
DCF represents the state (and the court upon appeal), and the clerk must notify them of 
the appeal.  
§39.510(2). 

  
2. Appealable orders.  The adjudication of dependency may be appealed from either the order 

adjudicating the child or the disposition order.  A.G. v. Department of Children & Family 
Services, 731 So.2d 1260 (Fla. 1999).  See G.L.S. v. Department of Children and Families, 724 
So.2d 1181 (Fla. 1999)(order terminating parental rights may be challenged by appeal of 
subsequent disposition order). 

 
3. Appeals in dependency proceedings proceed as appeals in  

civil cases, except as modified in Rule 9.146.  
 

 To invoke the jurisdiction of the court, 2 copies of the notice of appeal (accompanied by 
filing fees as prescribed by law), must be filed with the clerk of the lower tribunal within 
30 days of rendition of the order.  Rule 9.110(b). 
 

 A motion for rehearing does not toll the time for taking an appeal.  Rule 8.265(b)(3).   
In the Interest of Baby Boy L., 545 So.2d 434 (Fla. 4th DCA 1989).   
 

 Initials, rather than the names, of the child and parents are used in docketing and in all 
references in briefs, other papers, or court decisions.  Rule 9.146(e). 
 

 All papers remain sealed in the clerk’s office and are not open to inspection except by 
parties and their counsel, or by order of the court.  Rule 9.146(f). 

 
4. The taking of an appeal shall not operate as a supersedeas in any case unless pursuant to 

an order of the court, except that a permanent order of commitment to a licensed child-
placing agency or the Department for subsequent adoption shall be suspended while the 
appeal is pending, but the child shall continue in custody until the appeal is decided. 
§39.510(3). 
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 Motions to stay an order pending appeal are filed in the lower court.  Rule 9.146(c).   
 

 Jurisdiction is retained by the lower court during an appeal to conduct judicial reviews 
or other proceedings related to the health and welfare of the child.  Rule 9.146(d). 

 
5. Appeals in TPR proceedings.   

 

 Any child, any parent or GAL of any child, any other party to the proceeding who is 
affected by an order of the court, or DCF may appeal to the appropriate district court of 
appeal, which shall give the appeal priority in docketing and shall render a decision as 
expeditiously as possible.  §39.815(1).  

 

 DCF represents the state upon appeal.  §39.815(2).     
 

 Appeals are filed in the circuit court, where jurisdiction is retained to conduct reviews 
and enter orders consistent with the best interests of the child.  Rule 9.146(c)(1).  

 

 Initials, rather than the names, of the child and parents are used in docketing and in all 
references in briefs, other papers, or court decisions.  §39.815(4); Rule 9.146(e).  

 

 All papers remain sealed in the clerk’s office and are not open to public inspection.   
§39.815(5); Rule 9.146(f).  

 

 A motion for rehearing does not toll the time for taking an appeal, and any appeal must 
be filed within 30 days of final judgment, regardless of motion for rehearing.  Rule 
8.265(b)(3). In the Interest of Baby Boy L., 545 So.2d 434 (Fla. 4th DCA 1989). 

 
6. The taking of an appeal of a Termination of Parental Rights (TPR) order does not 

operate as a supersedeas unless the court so orders.  However, a TPR order with 
placement of the child with a licensed child-placing agency or DCF for adoption is 
suspended while the appeal is pending, but the child shall continue in an out-of-home 
placement under the order until the appeal is decided.  §39.815(3). 

      

 The court entering an order for termination of parental rights retains jurisdiction over a 
child committed for adoption to review progress being made toward permanent 
adoptive placement.  That court also retains jurisdiction for all matters pertaining to the 
child’s adoption pursuant to Chapter 63. § 39.813.  See §§39.811(9), 39.812(4).  

 

 The court may also review the appropriateness of the adoptive placement of the child 
upon good cause shown by the child’s Guardian ad Litem.  §§39.811(9), 39.812(4). 

  
7. The Department of Children and Families (Department) is limited in removing certain 

children from their placements when the Department does not grant the application for 
adoption.  

 

 When a licensed foster parent or court-ordered custodian has applied to adopt a child 
who has resided with the foster parent or custodian for at least 6 months and who has 
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previously been permanently committed to the legal custody of the Department and the 
Department does not grant the application to adopt, the Department may not, in the 
absence of a prior court order authorizing it to do so, remove the child from the foster 
home or custodian, except when: 
o there is probable cause to believe that the child is at imminent risk of abuse or 

neglect; §39.812(4)(a), or 
o 30 days have expired following written notice to the foster parent or custodian of 

the denial of the application to adopt, within which period no formal challenge of 
the Department’s decision has been filed; §39.812(4)(b), or 

o the foster parent or custodian agrees to the child’s removal; §39.812(4)(c). 
 

 A copy of the Department’s consent must be attached to the petition for adoption 
unless waived pursuant to §63.062(7).  The petition must be accompanied by a 
statement signed by the prospective adoptive parents, acknowledging receipt of all 
information required to be disclosed under §63.085 and a form provided by the 
Department which details the social and medical history of the child and each parent 
and includes the social security number and date of birth for each parent, if such 
information is available or readily obtainable.  The prospective adoptive parents may 
not file a petition for adoption until the judgment terminating parental rights becomes 
final.  An adoption proceeding under this subsection is governed by Chapter 63.   
§39.812(5). 
 

8. Expedited Review.  Rule 9.146(g). 
 

 For expedited review, the appellate court shall give priority to appeals made under 
Florida Rule of Appellate Procedure 9.146. 

 

 
 

C. Confidentiality of Records and Open Hearings. 

 
1. All records and information required in dependency proceedings are confidential and 

exempt from public inspection or access. §39.0132. 
 

 The statute lists persons who can access this information without a court order: 
o authorized court personnel;  
o Department and its designees; 
o correctional probation officers; 
o law enforcement agencies;  
o the Guardian ad Litem; and 
o others entitled under Chapter 39.  §39.0132(4)(a)(1). 

 

 Any information held by a Guardian ad Litem related to the best interests of a child, as 
determined by a Guardian ad Litem, is confidential and exempt from disclosure.  The 
information may not be disclosed, except under order of the court, to anyone other 
than: 
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o authorized court personnel;  
o Department and its designees; 
o correctional probation officers; 
o law enforcement agencies;  
o the Guardian ad Litem; and 
o others entitled under Chapter 39. §39.0132(4)(a)(2). 
 

 The Justice Administrative Commission (JAC) may inspect court dockets to audit 
compensation of court-appointed attorneys.  If the docket is insufficient, the JAC may 
petition the court for additional documentation as necessary and appropriate.  
§39.0132(3). 

 

 Pursuant to §39.0132, no court record of proceedings under Chapter 39 is admissible in 
evidence in any other civil or criminal proceeding, except for: 
o appeals;  
o perjury;  
o disqualification;  
o a final order entered pursuant to an adjudicatory hearing is admissible in evidence 

in any subsequent civil proceedings relating to placement of, access to, parental 
time with, adoption of, or parental rights and responsibilities for the same child or a 
sibling of that child; and 

o evidence admitted in any proceeding under Chapter 39 may be admissible in 
evidence when offered by any party in a subsequent civil proceeding relating to 
placement of, access to, parental time with, adoption of, or parental rights and 
responsibilities for the same child or a sibling of that child if: 
 Notice is given to the opposing party or opposing party’s counsel of the intent to 

offer the evidence and a copy of such evidence is delivered to the opposing 
party or the opposing party’s counsel; and 

 The evidence is otherwise admissible in the subsequent civil proceeding. 
§39.0132(6). 

 

 Final orders, records, and evidence in any proceeding under Chapter 39 which are 
subsequently admitted in evidence pursuant to subsection (6) remain subject to 
subsections (3) and (4). §39.0132(7). 

 
2. Abuse hotline reports and records are not open to public inspection. 

 
Section 39.202 governs the confidentiality of all reports and records held by DCF, including reports made 
to the central abuse hotline, regarding a child’s abandonment, abuse or neglect.  Such reports and 
records are not open to public inspection. 
 

 The statute contains a list, however, of those persons authorized to access these 
records.  §39.202(2). 
 

 Anyone who “knowingly and willfully” discloses confidential information contained in 
the central abuse hotline or departmental records of child abuse, abandonment or 
neglect, is guilty of a second-degree misdemeanor.  §§39.202(8), 39.205(3). 
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3. Privileged Communications 
 
With the exception of the attorney-client privilege and the clergy privilege, normally privileged 
communication between husband and wife and between any professional person and his/her 
patient/client do not apply to communications involving the alleged perpetrator of known or suspected 
child abuse, abandonment or neglect.  §39.204. 
 

4. The records and information compiled in termination of parental rights cases are 
confidential and exempt from public inspection or disclosure.  §39.814. 

 

 All records in TPR proceedings permanently depriving a parent of custody are 
permanently preserved.  §39.814(2). 
 

 Only specified persons can access this information without a court order (e.g., the 
child’s custodian and their attorneys; law enforcement agencies; DCF; etc.).  §39.814(3). 

 

 Court records in TPR proceedings are admissible in other civil and criminal proceedings 
under the following circumstances only: 
o appeals §39.814(6)(a); 
o perjury §39.814(6)(b); 
o a final order entered pursuant to an adjudicatory hearing is admissible in evidence 

in any subsequent civil proceeding relating to placement of, access to, parental time 
with, adoption of, or parental rights and responsibilities for the same child or a 
sibling of that child§39.814(6)(c); and 

o evidence admitted in any proceeding under this part may be admissible in evidence 
when offered by any party in a subsequent civil proceeding relating to placement of, 
access to, parental time with, adoption of, or parental rights and responsibilities for 
the same child or a sibling of that child if: 
 Notice is given to the opposing party or opposing party’s counsel of the intent to 

offer the evidence and a copy of such evidence is delivered to the opposing 
party or the opposing party’s counsel; and 

 The evidence is otherwise admissible in the subsequent civil proceeding.  
§39.814(6)(d). 
 

 Final orders, records, and evidence in any proceeding under this part which are 
subsequently admitted in evidence pursuant to subsection (6) remain subject to 
subsections (3) & (4). §39.814(7). 

 
5. Dependency hearings are open to the public.  §39.507(2). 

 
However, the court may close any hearing or exclude someone in particular, if it determines “that the 
public interest or the welfare of the child is best served by so doing.”  §39.507(2). 
 

6. Termination of parental rights hearings are closed to the public.  §39.809(4). 
 
Court closure of termination of parental rights hearings is mandatory.  Natural Parents of J.B. v. DCF, 
780 So.2d 6 (Fla. 2001) (holding that closure is statutorily mandated, therefore the court need not make 
particular showing to justify closure).  “Because there is no presumption of openness in TPR 
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proceedings, a mandatory closure requirement does not unconstitutionally limit the public’s right of 
access to the proceedings.”  Id. at 10.  Moreover, “. . . the mandatory closure of certain proceedings 
involving children is not an unconstitutional limitation on First Amendment freedoms.”  Id. at 11.  
  

 
 

D. Continuances. 

 
1. General provisions relating to dependency proceedings. 

 
Chapter 39 and the Florida Rules of Juvenile Procedure set forth specific time limitations that affect how 
long a child may be kept in shelter care, when a petition for dependency must be filed, and when 
shelter, shelter review, arraignment, adjudicatory, and disposition hearings must be held.  Certain 
circumstances exist, in which these limitations do not apply.  These circumstances may involve: 

 unavailability of evidence; 

 exceptional need for additional preparation; 

 to accomplish notice to the parents; or 

 reasonable continuances. 
See §§39.402(14), 39.0136. 

 
Rule 8.255(f) allows the court to grant a continuance before or during a hearing on a showing of good 
cause. 

 Continuances and extensions of time are limited to the number of days absolutely 
necessary to complete a task in order to preserve the best interests of a child or the 
rights of a party.  §§39.0136(4), 39.402(14)(e). 

 

 Time limitations are a right of the child which may not be waived, extended, or 
continued at the request of any party except as provided by §39.0136.  This provision 
prevents parties from agreeing to a general waiver of all time frames, as was 
previously the practice in certain areas of the state. 

 

 Continuances may not total more than 60 days for all parties within any 12-month 
period during proceedings under Chapter 39.  §§39.0136(3), 39.402(14)(f). 

 

 A continuance or extension of time may be granted only for extraordinary 
circumstances, such as: 
o when substantial evidence demonstrates that the best interests of the child will be 

harmed without granting of such; 
o those necessary to preserve constitutional rights of a party. 

§39.0136(3). 



 

17 

 

 

Cases have addressed the propriety of whether to grant a continuance when a parent has a criminal 
case and a dependency case pending simultaneously. In such circumstances judges should exercise 
discretion in balancing the child’s interest in permanent placement at the earliest possible time with 
affording fairness to the parents.  See A.C. v. DCF, 798 So.2d 32 (Fla. 4th DCA 2001) (upholding trial 
court’s denial of continuance when mother claimed she would be required to invoke her Fifth 
Amendment privilege at the TPR trial and could not present a viable defense because of her pending 
aggravated child abuse charge); See C.J. v. DCF, 756 So.2d 1108 (Fla. 3d DCA 2000) (holding that absent 
exceptional circumstances, it would be unreasonable to postpone a determination of TPR during the 
time that the father’s first-degree murder trial, which could take one to three years). 

 

 If parents or legal custodians of a child who has been placed in shelter appear for a 
shelter hearing without legal counsel, the hearing may be continued up to 72 hours, at 
their request, to enable them to consult legal counsel. 
o If such a continuance is granted, the child shall be continued in shelter care for the 

length of the continuance.  §39.402(5)(b)(2). 
 

2. Continuances and the adjudicatory hearing. 
 
Pursuant to Rule 8.310(c), a continuance may be granted on a motion and showing that an amendment 
to the petition prejudices or materially affects any party.  
 

 If the child is in shelter care, the court must follow the requirements of  §39.402(14) in 
determining whether to grant the continuance. 

 

 When a continuance is granted, the court must determine whether a child should be 
continued in shelter care (using the same criteria used in the initial shelter 
determination).   

 
3. Adjudicatory hearings in dependency proceedings. 

 
Subject to the 60-day limitation in §39.0136, guardians ad litem, counsel for children, parents, or 
custodians can consent to reasonable delays.  The court may also grant continuances requested by other 
parties in limited circumstances. §39.0136(2). 
 
If a continuance is granted on a motion by requesting party due to unavailability of evidence, requesting 
party must be prepared to proceed within 30 days.   
 

 If requesting party is unprepared, any other party may request (through a motion for an 
order to show cause) that the court assess appropriate sanctions. §39.0136(2)(b)(1). 

 

 Such appropriate sanctions may include dismissal of the petition.  §39.0136(2)(b)(1). 
 
Additional time to prepare may also be granted to requesting party in exceptional circumstances.   
§39.0136(2)(b)(2). 
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4. Adjudication in termination of parental rights proceedings. 
 
The adjudicatory hearing on a petition for TPR must be held within 45 days of the advisory hearing.   
§§39.808(3), 39.809(2).   

 Reasonable continuances may be granted, as necessary, for: 
o investigation; 
o discovery; 
o procuring counsel or witnesses. 

See §39.809(2). 
 

 
 

E. Domestic Violence and the Effects on Children. 
 

1. Statistics. 
 
Each year, it is estimated that between 3.3 million and 10 million children1 are exposed to violence 
against their mothers or female caretakers by family members.   
 
Children in homes where domestic violence occurs are physically abused or neglected at a rate 15 times 
higher than the national average.2 
 
Research suggests that being battered is the single most common factor among mothers of abused 
children.  Almost two-thirds of abused children are parented by battered women.  These abused 
children are three times more likely to have been abused by their fathers or stepfathers than by their 
mothers.3 
  
Studies have shown that both child maltreatment and domestic violence occur in an estimated 30 to 60 
percent of families with some form of family violence.4 
 
Of the children living in homes with domestic violence, 80 to 90 percent are aware of the violence.5  
 

2. The effects of domestic violence on children and adolescents. 
 

                                                           

1
B.E. Carlson, Children’s Observations of Interparental Violence, in A.R. Roberts (Ed.), Battered Women and Their 

Families (New York: Springer, 1984)147-167. 

2
J.S. Volpe, Effects of Domestic Violence on Children and Adolescents: An Overview, The American Academy of 

Experts in Traumatic Stress, 1996. 

3
McKay, M.  (1994).  The link between domestic violence and child abuse: Assessment and treatment 

considerations.  Child Welfare League of America, 73, 29-39.   

4
McKay, op. cit. 

5
Carlson, op. cit. 
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Family violence is more traumatic for most children than street violence.  The victims and perpetrators 
are most often people a child knows intimately and depends on for love and protection.6   
 
Research has shown that exposure to domestic violence may have numerous adverse effects upon 
children in those families.7  Examples of how children can be physically harmed by domestic violence 
include: 

 Children can themselves be physically abused; 

 Children often try to intervene to protect the adult victim, which puts them in danger 
from the abuser; 

 Domestic abusers may use children to control the adult victim by violence or threats of 
violence against the children.  

 
Adult domestic violence can have other devastating physical consequences for children in addition to 
bodily injury.   
 

 Domestic violence can deprive children of housing, schooling, or medical care.   

 Flight from domestic violence often leads to homelessness among victims and children, 
and is a primary reason why adolescents run away from home.8 

 
A number of long term effects on children exposed to domestic violence have also been documented, as 
follows: 
 

 Psychological problems, such as withdrawal, hypervigilance, nightmares, anxiety, 
depression, low self-esteem, shame, and lower verbal, cognitive, and motor abilities. 

 

 Physical symptoms, often identified as reactions to stress, include sleep disorders, 
headaches, diarrhea, ulcers, asthma, and depression.  

 

 Academic problems such as poor school performance, truancy, absenteeism, and 
difficulty concentrating. 

 

 Social and behavioral problems, such as inability to form trusting relationships, 
aggressive or violent behavior, and substance abuse. 

 
Children who witnessed the abuse of their mothers were found to be 24 times more likely to commit 
sexual assault crimes and 6 times more likely to commit suicide than children who did not witness such 
abuse.9 
                                                           

6
How Does Exposure to Violence Affect Very Young Children?  The Harvard Mental Health Letter, vol. 11, No. 7, 

January, 1995. 

7
M. Edwards, Reducing Family Violence: The Role of the Family Violence Council, 43 Juvenile and Family Court 

Journal 1 (1992). 

8
W. Richie, The Impact of Domestic Violence on the Children of Battered Women, Children’s Aid Society Newsletter, 

p.3 (Spring, 1992). 

9
Edwards, op.cit. 
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Often adolescents being abused engage in violent activities and are identified as juvenile offenders but 
not victims of abuse.  The result is a lack of needed medical or mental health treatment.10 
 

3. Best practices in dependency cases involving domestic violence.11 
 

 Conduct or arrange screening for domestic violence in the family. 
 

 Be aware of other past or pending cases in which the parents or children have been 
involved, particularly those involving any type of family violence. 

 

 Advise parents of the availability of the domestic violence injunction process to improve 
victim’s and children’s safety. 

  

 Provide information and referrals to community resources, such as the local certified 
domestic violence centers and Batterers’ Intervention Programs, in addition to other 
family support services. 

 

 Consider and protect the safety of the adult domestic violence victim as well as the 
children when ordering custody and visitation arrangements. 

 

 Impose immediate sanctions for violations of court orders restraining violent behavior. 
 

4. Chapter 39 authorizes injunctions. 
 

 At any time after a protective investigation has been initiated under Chapter 39, the 
court shall have the authority to issue an injunction to prevent any act of child abuse.  
§39.504(1). 
 

 DCF often files the motion, but law enforcement, state attorney, or other responsible 
person, or the court itself, may, if there is reasonable cause, issue an injunction to 
prevent any act of child abuse. §39.504(1).  

 

 Reasonable cause for the issuance of an injunction exists if there is evidence of child 
abuse or if there is a reasonable likelihood of such abuse occurring based upon a recent 
overt act or failure to act. §39.504(1). 

 

 Notice to the parties must be provided per the Rules of Juvenile Procedure unless the 
child is reported to be in imminent danger, in which case the court may issue an 
injunction immediately.  A judge may issue an emergency injunction pursuant to this 
section without notice if the court is closed for the transaction of judicial business.  If an 
immediate injunction is issued, the court shall hold a hearing on the next day of judicial 
business to dissolve the injunction or to continue or modify it in accordance with  

                                                           

10
Violence and Youth, Report of the American Psychological Association Commission on Violence and Youth, Vol. 1, 

1993. 

11
Institute of Public Law, Domestic Violence Benchbook, New Mexico Judicial Education Center, Albuquerque, 1997. 
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§39.504. §39.504(2). 
 

 The primary purpose of the injunction must be to protect and promote the best 
interests of the child, taking the preservation of the child’s immediate family into 
consideration. §39.504(3). 

 

 The terms of the injunction shall remain in effect until modified or dissolved by the 
court.  The petitioner, respondent, or caregiver may move at any time to modify or 
dissolve the injunction.  The injunction is availing and enforceable in all counties in the 
state.  §39.504(3)(c). 

 

 The injunction applies to the alleged or actual offender in a case of child abuse or acts of 
domestic violence.  The conditions of the injunction shall be determined by the court, 
which conditions may include ordering the alleged or actual offender to: 
o refrain from further abuse or acts of domestic violence, §39.504(3)(a)(1); 
o participate in a specialized treatment program, §39.504(3)(a)(2); 
o limit contact or communication with the child victim, other children in the home, or 

any other child, §39.504(3)(a)(3); 
o refrain from contacting the child at home, school, work, or wherever the child may 

be found, §39.504(3)(a)(4); 
o have limited or supervised visitation with the child, 

§39.504(3)(a)(5); 
o pay temporary support for the child or other family members; the costs of medical, 

psychiatric, and psychological treatment for the child incurred as a result of the 
offenses; and similar costs for other family members, §39.504(3)(a)(6); and/or 

o vacate the home in which the child resides, §39.504(3)(a)(7). 
 

 If the intent of the injunction is to protect the child from domestic violence, the 
conditions may also include: 
o Awarding the exclusive use and possession of the swelling to the caregiver or 

excluding the alleged or actual offender from the residence of the caregiver,  
§39.504(3)(b)(1); 

o Awarding temporary custody of the child to the caregiver, §39.504(3)(b)(2);and/or 
o Establishing temporary support for the child, 

§39.504(3)(b)(3). 
An adult victim of domestic violence is not precluded from seeking protection 
under §741.30. 

 

 Service of process on the respondent shall be carried out pursuant to §741.30, Florida 
Statutes.  The Department shall deliver a copy of the injunction to the protected party, 
to a parent, caregiver, or individual acting in the place of a parent who is not the 
respondent.  Law enforcement officers may exercise their arrest powers as provided in  
§901.15(6), Florida Statutes to enforce the terms of the injunction. §39.504(4). 
 

 Failure to comply is a first degree misdemeanor. §39.504(5). 

 
Comparison of Injunctions under Chapter 39 and Chapter 741 
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Chapter 39 Chapter 741 

 
Purpose is to protect and promote the best 
interests of the child in child abuse or 
domestic violence situations. 
 

 
Purpose is to protect adults in domestic 
violence situations, but children may be 
included in terms of injunction. 

 
DCF often files the motion, but law 
enforcement, state attorney, the court itself, 
or a responsible adult may file for the 
injunction on behalf of the child. 
 

 
Victim is the petitioner and must file petition 
with the court.  A parent can file a petition on 
behalf of a minor child. 

 
The petitioner, respondent, or caregiver may 
move at any time to modify or dissolve the 
injunction.  Best interest of the child is still the 
court’s benchmark. 
 

 
Either party may move to modify or dissolve 
the injunction at any time.  Risk to children is 
not a factor. 

 
May order treatment for offender.  May also 
order offender to pay for medical, psychiatric, 
or psychological treatment of  the child or 
other family members.  If issued to protect the 
child from domestic violence, the court may 
also award exclusive use and possession of the 
swelling to the caregiver, award temporary 
custody to the caregiver and establish 
temporary support for the child. 
 

 
May order treatment for respondent only, 
such as: Batterer Intervention Program , 
substance abuse, mental health, etc. 

 
Supervised visitation may be ordered with 
access to DCF visitation centers and 
supervision. 
 

 
Supervised visitation may be ordered but will 
depend upon the availability of local  
programs. 
 

 
Law enforcement has a duty and responsibility 
to enforce with specific authority to arrest. 
 

 
Law enforcement has a duty and responsibility 
to enforce with specific authority to arrest. 

 
Violation is a first degree misdemeanor. 
 

 
Violation may be handled as civil or criminal 
contempt, or as a first degree misdemeanor. 

 
Injunction ends when modified or dissolved by 
the court. 

 
Injunction ends on a specific date or upon 
further order of the court.  
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5. Domestic violence is a high-risk factor for child abuse. 
 

 A petition for dependency shall be filed in all cases classified by the Department as high-
risk.  §39.301(8)(b). 

 

 Domestic violence is a factor that the Department may consider in determining whether 
a case is high-risk.  Other factors include the young age of the parents or legal 
custodians, the use of illegal drugs, the arrest of the parents or legal custodians on 
charges of manufacturing, processing, disposing of, or storing, either temporarily or 
permanently, any substances in violation of chapter 893.  §39.301(8)(b). 

 

 
 

F. Guardian ad Litem. 

 
1. Appointment of Guardian ad Litem (GAL) shall occur at the earliest possible time in any 

civil or criminal abuse, neglect, or abandonment judicial proceeding.  See 
§§39.402(8)(c)(1), 39.807(2), 39.822; Rule 8.215; 8.305(b)(7)(A); 8.510(a)(2)(C). 

 

 Pursuant to the GAL Program Standards of Operations, subject to availability of program 
resources and GAL volunteers, the GAL Program is to accept the appointment, and shall 
assign a representative within 30 days of order of appointment or shall file a motion for 
discharge. 

 
2. GAL is defined as: 

 a certified GAL program, 

 a duly certified volunteer, 

 a staff attorney, contract attorney, or certified pro bono attorney working on behalf of a 
GAL or the program; 

 staff members of a program office; 

 a court-appointed attorney; or 

 a responsible adult who is appointed by the court to represent the best interests of a 
child in a proceedings as provided for by law, including, but not limited to, Chapter 39, 
who is a party to any judicial proceedings as a representative of the child, and who 
serves until discharged by the court,  

§39.820(1). 
 

3. A GAL shall have the following responsibilities: 

 to gather information concerning the allegations of the petition and file a written report 
(unless excused by the court), at least 72 hours prior to applicable hearing; 

 to be present at all court hearings (unless excused by court); 

 to represent the best interests of child, until excused by court or termination of court’s 
jurisdiction; and 

 to perform other duties consistent with appointment.  
Rule 8.215(c); §39.822(3)(4). 
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In cases where parent is financially able, the parent shall reimburse the court (in part or whole) for the 
cost of GAL services.  §39.822(2) 
 

4. A GAL is entitled to service of pleadings and papers. Rule 8.215(e). 
 

5. Role of the GAL in TPR proceedings. 
 
The court shall appoint a Guardian ad Litem in TPR proceedings to represent the best interests of the 
child and ascertain at each stage whether a GAL has been appointed. §39.807(2)(a). 
 
The court shall encourage the Statewide Guardian ad Litem office to provide greater representation to 
those children who are within 1 year of transferring out of foster care.  §39.013(11). 
 
GAL shall have the following responsibilities in TPR proceedings: 

 to investigate allegations in the petition and any subsequent matters, and file a written 
report (unless excused by court), at least 72 hours prior to applicable hearing which 
must include a statement of the wishes of the child and the recommendations of the 
GAL,  §39.807(2)(b)(1); Rule 8.215(c); 

 to be present at all court hearings (unless excused by court),  
§39.807(2)(b)(2) ; 

 to represent the best interests of child, until excused by court or termination of court’s 
jurisdiction, §39.807(2)(b)(3). 

See §39.822(3); Rule 8.215(c). 
 

At the TPR trial, the GAL’s report and/or testimony should address all factors regarding manifest best 
interests of the child.  §39.810(1)-(11). 
 
The trial court “shall consider and evaluate all relevant factors, including, but not limited to: . . . the 
recommendations for the child provided by the child’s Guardian ad Litem or legal representative.” 
39.810(11).  If the court properly considers and evaluates the recommendation, however, “*t+he trial 
court may reject the recommendations of the Guardian ad Litem and give weight to expert testimony in 
consideration of all the evidence.  The Guardian ad Litem and the expert do not render legal judgments 
that have effect until overruled-that is the function of the trial judge.”  C.W. v. Department of Children 

and Families, 814 So.2d 488, 490 (Fla. 1st DCA 2002) 

 
Section 39.807 does not apply in cases of voluntary relinquishment of parental rights proceedings.  
 §39.807(2)(e). 
 

6. GAL Standards of Operation, as approved by the Florida Supreme Court, can be found at 
www.guardianadlitem.org  

 

 
 

http://www.guardianadlitem.org/
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G. Indian Child Welfare Act. 

 
The Indian Child Welfare Act (ICWA) was enacted in 1978 due to the disproportionate percentage of 
Indian children that were being removed from their homes along with the perceived failure of states to 
recognize tribal relations and the prevailing cultural and social standards in Indian communities and 
families.  25 U.S.C. §1901. 
 
The goal of ICWA was to protect the best interests of Indian children while promoting stability and 
security of Indian tribes and families by establishing minimum standards for removal and placement of 
Indian children that reflect the unique values of the Indian culture.  25 U.S.C. §1902. 
 
ICWA governs state court proceedings involving the custody of an “Indian child.”  25 U.S.C. §1902.  
“Indian child” is defined to include any person under 18 who is either a member of an Indian tribe or 
who is the biological child of a member and eligible for membership.  25 U.S.C. §1903(4).  Tribal 
membership or eligibility is determined by the tribe rather than the court.  25 U.S.C. §1903.   
 
Key Components of ICWA include: 

 The tribe has exclusive jurisdiction for Indian children who: 
o reside or are domiciled within a reservation; or 
o are wards of a tribal court, even if not domiciled within a reservation.  

25 U.S.C. §1911(a). 
 

 The tribe and the state court have concurrent jurisdiction when a child does not reside 
or is not domiciled on a reservation, but the preference is for tribal jurisdiction.   
25 U.S.C. §1911(b). 
 

 There are specific placement preferences for foster care placements and adoptions.   
25 U.S.C.  §§1915(a)-(d). 

 

 Strict evidentiary standards must be applied for removal of Indian children from their 
families and termination of parental rights.  25 U.S.C.  §§1903(1)(i), 1912(e)-(f). 
 

 The definition of “best interests” includes consideration of the child’s cultural and tribal 
identity.  See 25 U.S.C.  §1901(5). 

 

 Additional procedural and substantive protections are afforded to Indian families.  
See 25 U.S.C.  §1912(a). 

 
The Department was required to adopt rules no later than July 1, 2007 to ensure that the provisions of 
ICWA and the Multi-ethnic Placement Act (MEPA) are enforced in Florida.  The Department is 
encouraged to enter into agreements with recognized American Indian Tribes in order to facilitate the 
implementation of ICWA.  §39.0137(2). 
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H. Infants and Toddlers in the Child Welfare System. 

 
Infants and young children that come before the court have unique physical, mental and developmental 
issues that should be addressed as early as possible.  The following list of questions should elicit critical 
information that will assist in addressing the special needs of infants and toddlers.12 
 

1. Physical health. 

 Has the child received a comprehensive health assessment since entering foster care? 

 Are the child’s immunizations complete and up-to-date for his or her age? 

 Has the child received a hearing and vision screen? 

 Has the child been screened for lead exposure? 

 Has the child received regular dental services? 

 Has the child been screened for communicable diseases? 

 Does the child have a “medical home” where he or she can receive coordinated, 
comprehensive, continuous health care? 
 

2. Developmental health. 

 Has the child received a developmental evaluation by a provider with experience in child 
development? 

 Are the child and his or her family receiving the necessary early intervention services, 
e.g., speech therapy, occupational therapy, educational interventions, family support? 
 

3. Mental health. 

 Has the child received a mental health screening, assessment, or evaluation? 

 Is the child receiving necessary infant mental health services? 
 

4. Educational/childcare setting. 

 Is the child enrolled in a high-quality early childhood program? 

 Is the early childhood program knowledgeable about the needs of children in the child 
welfare system? 

 
5. Placement. 

 Is the child placed with caregivers knowledgeable about the social needs and emotional 
needs of infants and toddlers in out-of-home placements, especially young children who 
have been abused, exposed to violence, or neglected? 

 Do the caregivers have access to information and support related to the child’s unique 
needs? 

 Are the foster parents able to identify problem behaviors in the child and seek 
appropriate services? 

 Are all efforts being made to keep the child in one consistent placement? 
 

                                                           

12
 The questions listed were taken from “Questions Every Judge and Lawyer Should Ask about Infants and Toddlers 

in the Child Welfare System,” published by the National Council of Juvenile and Family Court Judges, Reno, 
Nevada.  The complete Technical Assistance Brief is available on the website: www.pppncjfcj.org.  © 2002, 
National Council of Juvenile and Family Court Judges.  All rights reserved. 

http://www.pppncjfcj.org/
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6.  Presence in Court. 
$ The child is a party to the case.  The presence of the child may be excused by order of the 

court when the child’s presence would not be in the child's best interest.  Notice to the 
child may be excused by order of the court when the age, capacity, or other condition of 
the child is such that notice would be meaningless or detrimental to the child. §39.01(51). 

$ For an in-depth look at children attending court hearings, see appendix titled “Justice 
Through the Eyes of a Child.” 
 

 
 

I. Interstate Compact on the Placement of Children.13 
 

1. The Interstate Compact on the Placement of Children (ICPC) is the only statutory 
mechanism judges have to ensure that children in foster care or adoptive placements who 

are placed across state lines are protected and provided proper services.
14

   
  

 The ICPC has been adopted verbatim by all 50 states, the District of Columbia, and the 
U.S. Virgin Islands.   

 

 The ICPC is necessary because a state’s jurisdiction ends at its borders.  A state can only 
compel an out-of-state agency or individual to discharge its obligations toward a child 
through an interstate compact.  

 
The law ensures that: 

 the child is placed in a suitable environment and supervised, if requested; 

 the receiving state has the opportunity to assess proposed placements; 

 the sending state obtains adequate information so that a placement may be evaluated; 
and 

 the appropriate jurisdictional arrangements are made for the care of the child, including 
financial support. 

 

Judges should be aware that making placements under the ICPC can take a long time-often several 
months.  Under certain circumstances Regulation 7 of the Compact can be used to speed placements 
that are considered priority.  Children should not be placed out-of-state before completion of ICPC 
approval, as there can be negative consequences for the child and the professionals who authorize the 

placement.  See Making it Permanent, Fiermonte and Renne, 2002. 

 
The ICPC establishes procedures and assigns obligations for those responsible for the placement of 
children.  The law generally requires that courts follow the procedures and provisions of the ICPC. 

                                                           

13
All material taken from “The Interstate Compact on the Placement of Children: A Manual and Instruction Guide 

for Juvenile and Family Court Judges,” by the American Public Human Services Association and the National 
Council of Juvenile and Family Court Judges, 2001. 

14
Florida’s ICPC statute can be found at § 409.401 - 409.441. 
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2. When the ICPC does and does not apply. 

 
The ICPC generally must be used by sending agencies (defined as those sending, bringing, or causing a 
child to be sent to another party state).  Such agencies include: 

 a state party to the ICPC or any officer or employee of a party state; 

 a subdivision, such as a county or a city, or the employee or officer of the subdivision; 

 a court of a party state; or 

 any person (at times including parents and relatives), corporation, association, or 
charitable agency of a party state. 
 

3. The ICPC does not require that the sending agency have custody of the child; but there 
must be jurisdiction.   
 

 Placement is defined as “the arrangement for the care of a child.”   
 

 The sending agency is responsible for “furnishing the appropriate authorities in the 
receiving state...a full statement of the reasons for such proposed action and evidence 
of the authority pursuant to which the placement is proposed to be made.”   
 

 A court must ensure that interstate placements are made pursuant to ICPC 
requirements, even if custody remains with the parent(s).   
 

4. Assuming the court has jurisdiction over the child being placed, the types of cases subject 
to the ICPC include: 

 Birth parent unification or reunification in another state; 

 Kinship care by a relative; 

 Foster family care in another state when the placement will last more than 30 days; 

 Foster group home care when the placement will last more than 30 days; 

 Placement in a residential treatment facility in another state by a parent, agency, or 
court; 

 Placement pending a domestic adoption between states by a public agency, licensed 
child-placing agency, or by an independent/private attorney, parent, or intermediary; 
and 

 International adoption when: 
o a child is adopted abroad by adoptive parent(s) and the Immigration and 

Naturalization Service (INS) has issued an IR-4 visa for the child; 
o a child is adopted abroad by proxy; or 
o a child is adopted within the United States. 
 
Private placements must also comply with the ICPC. 

 
5. Types of cases NOT subject to the ICPC include: 

 Birth parent to birth parent placements, when no court has assumed jurisdiction of the 
child to be placed; 

 Birth parent to relative placements, when no court has assumed jurisdiction of the child 
to be placed; 
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 Relative to birth parent placements, when no court has assumed jurisdiction of the child 
to be placed; 

 Relative to relative placements (enumerated as parent, stepparent, grandparent, adult 
sibling, adult aunt or uncle), when no court has assumed jurisdiction of the child to be 
placed; 

 A child who is admitted to any hospital or other medical facility; to any institution that 
cares for the mentally ill, mentally defective, or epileptic; or to a school; 

 Divorce custody investigations involving home studies in Florida; 

 International adoption when INS has issued an IR-3 visa for the child being adopted in 
the child’s country of origin; 

 Requests received through International Social Services (ISS) or any of its branch offices 
for home studies or social services; 

 Tribal placements (See the Indian Child Welfare Act); 

 Visits (generally not longer than 30 days except during the traditional school summer 
vacation from the end of the school period to the beginning of school in the fall). 

 
6. Exempt and non-exempt relatives. 

 
No available parent.  Confusion may arise in cases where neither parent is able or willing to care for 
their children.  These children may be sent to an aunt, uncle, grandparent, or other close relative.  The 
ICPC exempts placements made by enumerated relatives (parent, stepparent, grandparent, adult 
siblings, adult aunt or uncle) under the premise that state intervention should only occur when parental 
rights have been duly limited or terminated.   
 
Placement with a relative.  The ICPC only applies if the court performs actions that constitute the 
making of a placement (thus becoming a sending agency).  If the court has jurisdiction, a parent or close 
relative assigning another close relative the responsibilities of primary care for the child does constitute 
placement.  
 

7. The differences between a visit and a placement. 
 

VISITS PLACEMENTS 

 Do not extend beyond 30 days. 

 Are social experiences of short duration? 
 Are longer than 30 days. 

 Include short visits granted with the hope or 
intention to place. 

 Include circumstances where   the duration of 
the stay is unclear. 

 Include stays that do not have an express 
terminal date. 

 
Generally, a school aged child may go for a summer visit provided the beginning and ending date of the 
visit are set forth in the order authorizing the visit.  The beginning date of the visit must not be earlier 
than the date school ends.  The ending date of the visit must be prior to the date school starts again in 
the fall.
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A stay or proposed stay of longer than thirty (30) days is a placement or proposed placement, except 
that if a stay of longer duration may be considered a visit if it begins and ends within the period of a 
child’s vacation from school as ascertained from the academic calendar of the school.  A visit may not be 
extended or renewed in a manner which causes or will cause it to exceed thirty (30) days or the school 
vacation period, as the case may be.  If a stay does not from the outset have an express terminal date, or 
if its duration is not clear from the circumstances, it shall be considered a placement or proposed 
placement and not a visit.  ICPC Regulation 9.  
 
A request for a home study or supervision made by the person or agency which sends or proposes to 
send a child on a visit and that is pending at the time that the visit is proposed will establish a rebuttable 
presumption that the intent of the stay or proposed stay is not a visit.  ICPC Regulation 9. 
 

 

 

In Department of Children and Families v. S.D., 921 So. 2d 801 (Fla. 1st DCA 2006), the First District Court 
of Appeal vacated an order that placed a child with her mother in Georgia. The placement was not a 

“visit” under ICPC without the consent of the appropriate public authorities of Georgia. Id. 

 
8. Determining if a placement is a residential placement. 

 
Residential placements are subject to the ICPC, however certain exemptions apply: 

 Primary educational institutions: “means an institution that operates one or more 
programs offered in satisfaction of compulsory school attendance laws, in which the 
primary purpose of accepting children is to meet their educational needs; and which 
does not do one or more of the following: 
o accept responsibility for children during the entire year; 
o provide or hold itself out as providing child care constituting nurture sufficient to 

substitute for parental supervision, control, or foster care; or 
o provide any other services to children, except for those customarily regarded as 

extracurricular or co-curricular school activities, pupil support services, and those 
services necessary to make it possible for the children to be maintained on a 
residential basis in the aforementioned school program or programs.” 

 

 Hospital or other medical facility:  institutions for the acutely ill in which the child is 
placed for the treatment of an acute medical problem, and that do not provide child 
care in substitution for parental care or foster care.  

 

 Institution for mentally ill or mentally defective minors (developmentally disabled): 
medical and psychiatric institutions for the treatment of acute conditions.  Treatment 
includes necessary custodial care.  However, “treatment for a chronic mental or 
behavioral condition...that is 24-hour care away from the child’s parental home is foster 
care as such term is used in Article III of ICPC.” 
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9. ICPC and The Indian Child Welfare Act (ICWA) See also General Issues Section G, Indian 
Child Welfare Act. 

 
ICPC does not apply to interstate placements of an Indian child if the placement is being made within an 
Indian reservation unless the tribe: 

 requests ICPC services; 

 has adopted ICPC or incorporated its provisions; or 

 has an existing Title IV-E agreement with the state requiring ICPC compliance. 
 

10. For more information on the Interstate Compact on the Placement of Children, visit 
http://icpc.aphsa.org 

 

 
 

J. Jurisdiction and Venue in Dependency Proceedings. 

 
1. Subject matter jurisdiction. 

 

 Jurisdiction over dependency and TPR proceedings is vested in the circuit court.   
§§39.013(2), 39.801(2). 
 

 The court hearing the dependency matters may also exercise jurisdiction over 
guardianship proceedings (Chapter 744) and relative custody proceedings (Chapter 751) 
involving the same child.  §39.013(3). 
 

 The court that conducted TPR proceedings is granted continuing jurisdiction for 
purposes of adoption (Chapter 63).  §39.813.  
 

 Dependency issues may arise in other cases such as dissolution, custody, delinquency, 
and criminal.  In the absence of local rules, transfer of such issues (custody, visitation, 
dependency, child support) to the court that hears dependency cases is provided by 
Rule 8.205(a).   
    

 The shelter hearing shall be held by the circuit court, or the county court if so 
designated by the chief judge of the circuit court.   
§39.402(6)(a).  Pursuant to §39.402(12), any hearings conducted by a judge other than 
the juvenile court judge, must be reviewed within 2 working days of the original shelter 
hearing by the juvenile court judge.  See Also General Issues Section W, Unified Family 
Court. 

 
2. Personal jurisdiction. 

 
Jurisdiction over the child attaches upon the first of the following taking place: 

 when a child is taken into custody by DCF; or 

 when a shelter, dependency, or TPR petition is filed.  
§ 39.013(2). 

http://icpc.aphsa.org/
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3. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA). 

 
Dependency proceedings are included in the UCCJEA’s definition of “custody proceeding,” and as a 
result are subject to the UCCJEA.  §§61.501-61.503.   
 
Any pleading commencing proceedings under §39.013 must be accompanied by an affidavit conforming 
to §61.522.  See Fla.R.Juv.P. Form 8.911 for UCCJEA Affidavit.  
 
Under §61.517, Florida courts may exercise temporary emergency jurisdiction if the child is physically in 
Florida and has been abandoned or it is necessary in an emergency to protect the child from actual or 
threatened mistreatment or abuse.  Florida courts may also exercise jurisdiction if the child, the child’s 
parents, or the child and at least one parent or person acting as parent enjoy a significant connection 
with Florida and there is substantial evidence concerning the child’s present or future care, protection, 
personal relationships, and training in Florida.  §61.514. 
 

4. Transfer of Jurisdiction.  
 
Jurisdiction over dependency cases can be transferred within a circuit, between circuits, and between 
states, typically for reasons dealing with venue issues and convenience.  Rule 8.205.   
 
If a case filed in another division appears to “constitute a dependency or the termination of parental 
rights,” the court may transfer the case to the juvenile division within circuit court, which then assumes 
jurisdiction over custody, visitation, dependency, and child support issues for the child. Rule 8.205(a).   
 
Jurisdiction over dependency cases may be transferred within the state for the best interests of the 
child and promotion of efficient administration of justice: 

 from one county to another within the same circuit, and from one circuit to another;  

 either before adjudication (to a county where witnesses are available) or after 
adjudication (to the county of the child’s usual domicile or to another county).  

Rule 8.205(b).   
 
Cases may be transferred between states.  Rule 8.205(c).  

 When a Florida court learns of pending custody proceedings in another state, the Florida 
court must communicate with the out-of-state court to ensure that the issues may be 
litigated in the most appropriate forum.  §61.520.   
 

 In the case of a pending custody proceeding before the foreign court, the Florida court 
must decline exercise of jurisdiction unless the foreign court stays its proceedings to 
allow assumption of jurisdiction by Florida.  §61.519(1). 

 
Transfer of jurisdiction is distinct from Interstate Compact on the Placement of Children (ICPC), which 
for dependency purposes, involves the placement of children by the sending agency to the receiving 
state, typically under supervision of the child welfare agency in the other state, rather than the transfer 
of the court’s jurisdiction from one state to another.  §§409.401-409.405.  
 

5. Retention of Jurisdiction. 
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In dependency cases:  

 if a child has been adjudicated dependent, the court retains jurisdiction over the child 
until adoption or the age of 18 unless the court affirmatively relinquishes jurisdiction.  
§§39.013(2)(3), 39.811(9);   
o “Child” is defined as a person under 18, unmarried, and not emancipated by court 

order. §39.01(12).   

 jurisdiction of the court terminates upon marriage or emancipation of the child.   
§39.01(13);   

 jurisdiction is maintained for purposes of custody, dependency, visitation, and child 
support issues, so if the child is placed with relatives who later divorce, custody of the 
child will be determined by the court presiding over the dependency matter, rather than 
by the court presiding over the dissolution action.  State Dept. of Health & Rehabilitative 
Services v. Pendino, 625 So.2d 1292 (Fla. 2d DCA 1993). 

 
In TPR cases:  

 following TPR and permanent commitment of a child to DCF, the court retains 
jurisdiction over the child until adoption is finalized  §39.812(4); 

 during this time, the court may consider continued relative and parental contact, as well 
as appropriateness of adoptive placement under §39.811(7); 

 under §39.813, the court that granted TPR retains jurisdiction over all matters 
pertaining to the adoption.      

 
In age of majority cases: 

 if a youth petitions the court at any time before the youth’s 19th birthday requesting the 
court’s continued jurisdiction, the juvenile court may retain jurisdiction under this 
chapter for a period not to exceed 1 year following the youth’s 18th birthday for the 
purpose of determining whether appropriate aftercare support, Road-to-Independence 
Program, transitional support, mental health, and developmental disability services, to 
the extent otherwise authorized by law, have been provided to the formerly dependent 
child who was in the legal custody of the Department immediately before the youth’s 
18th birthday.  §39.013(2). 

See Also Tab,  Independent Living. 
 

In Special Immigrant status cases: 

 if a petition for special immigrant juvenile status and an application for adjustment of 
status have been filed on behalf of a foster child and the petition and application have 
not been granted by the time the child reaches 18 years of age, the court may retain 
jurisdiction over the dependency case solely for the purpose of allowing the continued 
consideration of the petition and application by federal authorities.  Review hearings for 
the child shall be set solely for the purpose of determining the status of the petition and 
application.  The court’s jurisdiction terminates upon the final decision of the federal 
authorities.  Retention of jurisdiction in this instance does not affect the services 
available to a young adult under §409.1451, Florida Statutes.  The court may not retain 
jurisdiction of the case after the immigrant child’s 22nd birthday. §§39.013(2), 
39.5075(6). 
 

6. Termination of Jurisdiction. 
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The court in a dependency proceeding may terminate its jurisdiction under the following circumstances: 

 the court finds that DCF has not proved its case and the child is not dependent, and 
dismisses the case.  §39.507(4). 

 the court adjudicates the child dependent while in custody of one parent, and places the 
child with the noncustodial parent;  
o The court may order parent with whom the child has been placed to “assume sole 

custodial responsibilities” and may provide reasonable visitation for former 
custodial parent.   

o The court may terminate its jurisdiction under §39.521(3)(b)(1), or the court may 
order placement with the other parent while retaining jurisdiction and supervision 
under §39.521(3)(b)(2). 

 after termination of parental rights, the court retains jurisdiction until the child is 
adopted.  §39.811(9); 
o The court must retain jurisdiction in cases of permanent guardian of a dependent 

child.  §39.6221(5); 
o The court shall continue to supervise cases of permanent placement with a fit and 

willing relative and another planned permanent living arrangement.  §§39.6231(5), 
39.6241(3). 

 the child has been returned to parents or legal custodians, residing safely and 
continuously with the parents for at least 6 months.  §39.521(7). 
o Termination in such cases is not mandatory, and many courts will choose to 

terminate supervision while retaining jurisdiction until the child reaches the age of 
18. §39.521(7). 

 
A motion may be filed by any party to terminate DCF supervision, jurisdiction of the court, or both, 
pursuant to Rule 8.345(b).  However, the court cannot terminate its jurisdiction unless child is returned 
to parents or placed in home providing child with permanency, and has been there for six months. Rule 
8.345(b), 8.415(f)(5). 
 
Orders entered pursuant to Chapter 39 which affect the placement of, access to, parental time with, 
adoption of, or parental rights and responsibilities for a child shall take precedence over other orders 
entered in civil actions or proceedings.  However, if a court has terminated jurisdiction, such order may 
be subsequently modified by a court of competent jurisdiction in any other civil proceeding affecting 
placement of, access to, parental time with, adoption of, or parental rights and responsibilities for the 
same minor child. §39.013(4). 
 

7. Venue. 
 
Chapter 39 does not contain venue provisions for dependency cases.  Accordingly, the general venue 
statute for civil proceedings, §47.011 applies.  That provision states that venue in a dependency case is 
in either the county in which the respondents (child and parents) reside, or the county in which the 
cause of action accrued (usually where the alleged abandonment, abuse, or neglect of the child 
occurred).   
 
Additional information related to venue can be found in §§47.011, 47.122; Rule 8.205, and in the 
UCCJEA. 
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K. Mediation. 

 
1. In circuits in which a dependency mediation program has been established, a court, 

pursuant to rules adopted by the Florida Supreme Court, may refer to mediation all or any 
portion of a matter relating to dependency.  §44.102(2)(d). 

 
“Dependency matters” means proceedings arising under Part III (Dependency Cases), Part V (Children in 
Foster Care), and Part VI (Termination of Parental Rights), of Chapter 39, Florida Statutes.  Rule 
8.290(a)(1). 
 
“Dependency mediation” means mediation of dependency matters.  Rule 8.290(a)(2). 
 
“Mediation” means a process whereby a neutral third person called a mediator acts to encourage and 
facilitate the resolution of a dispute between two or more parties.  It is an informal and non-adversarial 
process with the objective of helping the disputing parties reach a mutually acceptable and voluntary 
agreement.  In mediation, decision making authority rests with the parties.  The role of the mediator 
includes, but is not limited to, assisting the parties in identifying issues, fostering joint problem solving, 
and exploring settlement alternatives.  Rule 8.290(a)(3). 
 
Negotiations in dependency mediation are primarily conducted by the parties.  Counsel for each party 
may attend the mediation conference and privately communicate with their clients; however, presence 
of counsel is not required.  §44.1011(2)(e). 
 

2. Referral. 
 

 All referrals to mediation shall be in written form, shall advise the parties of their right 
to counsel, and shall set a date for hearing before the court to review the progress of 
the mediation.  In the event the court refers the matter to mediation, the mediation 
order shall address all applicable provisions of this rule.  The mediation order shall be 
served on all parties and on counsel.  Rule 8.290(d). 
 

 Within 10 days of the filing of the order of referral to mediation, any party or participant 
ordered to mediation may make a written objection to the court about the order of 
referral if good cause for such objection exists.  If a party objects, mediation shall not be 
conducted until the court rules on the objection.  Rule 8.290(g). 
 

 The mediation conference may be held at any stage of the proceedings.  Unless 
otherwise scheduled by the court, the mediator or the mediation program shall 
schedule the mediation conference. 
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When making referrals to mediation, judges may wish to consider whether there are domestic violence 
issues in the case that might make the parties unable to effectively mediate.  While there is no 
prohibition on the use of mediation in dependency cases which include domestic violence issues, the 
imbalance of power among parties in such cases may make mediation inadvisable.  See §44.102(2)(c) 
(providing that upon motion or request of a party, a court shall not refer any case to mediation if it finds 

there has been a history of domestic violence that would compromise the mediation process). 

 
3. Fees.   

 
Dependency mediation referrals may be made to a mediator or mediation program which charges a fee.  
Any order of referral to a mediator or mediation program charging a fee shall advise the parties that 
they may timely object to mediation on grounds of financial hardship.  Upon the objection of a party or 
the court’s own motion, the court may, after considering the objecting party’s ability to pay and any 
other pertinent information, reduce or eliminate the fee.  Rule 8.290(f). 
 

4. Mediation is confidential and privileged. 
 
Confidentiality in court-connected mediation is controlled by the Mediation Confidentiality and Privilege 
Act,” §§44.401-44.406, Florida Statutes.  The act defines “mediation communication” as an “oral or 
written statement, or nonverbal conduct intended to make an assertion, by or to a mediation 
participant made during the course of a mediation, or prior to mediation if made in furtherance of a 
mediation.”  The commission of a crime during a medication is excluded from the definition of a 
mediation communication.  A mediation participant is defined as a mediation party or a person who 
attends mediation in person or by telephone, video conference, or other electronic means.  A mediation 
party is a person participating directly or through a designated representative if such person is either a 
named party or a real party in interest.  §44.403. 
 
A court-ordered mediation begins when an order is issued by the court and ends when either there is a 
partial or complete agreement, an impasse is declared, the parties agree to terminate, or termination 
occurs pursuant to court order, court rule, or law.  §44.404. 
 
The general rule is that all mediation communications shall be confidential and that a mediation 
participant shall not disclose a mediation communication to a person other than another mediation 
participant or a participant’s counsel.  If the mediation is ordered by the court, a confidentiality violation 
may subject the mediation participant to sanctions by the court, including, but not limited to costs, 
attorney fees, and mediator fees.  A mediation party is given the privilege to refuse to testify and to 
prevent any other person from testifying in subsequent proceedings regarding mediation 
communications.  §§44.405(1), 44.405(2). 
 
Notwithstanding the general rule regarding confidentiality the act provides that there is no 
confidentiality or privilege attached to a signed, written agreement reached during a mediation (unless 
the parties agree otherwise) or in relation to any mediation communication 1) for which the 
confidentiality or privilege against disclosure has been waived by all parties; 2) that is willfully used to 
plan a crime, commit or attempt a crime, conceal ongoing criminal activity, or threaten violence; 3) that 
requires a mandatory report pursuant to chapter 39 or chapter 415 solely for the purpose of making the 
mandatory report to the entity requiring the report; 4) offered to report, prove or disprove professional 



 

37 

 

malpractice occurring the mediation, solely for the purpose of the professional malpractice proceedings; 
5) offered for the limited purpose of establishing or refuting legally recognized grounds for voiding or 
reforming a settlement agreement reached during a mediation; or 6) offered to report, prove or 
disprove professional misconduct occurring during the mediation, solely for the internal use of the body 
conducting the investigation of the conduct.  The act also provides that information that is otherwise 
admissible or subject to discovery does not become inadmissible or protected from discovery by reason 
of its disclosure or use in mediation, and that a party that discloses or makes a representation about a 
privileged mediation communication waives that privilege, but only to the extent necessary for the 
other party to respond to the disclosure or representation.  §§44.405(4)-(6). 
 
In addition to penalties that may be imposed by the court for breaches of confidentiality, the act creates 
a civil cause of action for an aggrieved party and authorizes the awarding of equitable relief, 
compensatory damages, attorney fees, and mediator fees.  §44.406. 
 
“Subsequent legal proceeding” means any legal proceeding between the parties to the mediation which 
follows the court-ordered mediation.  
§44.403(5). 
 

5. The Florida Supreme Court shall establish minimum standards and procedures for 
qualifications, professional conduct, discipline, and training for mediators and who are 
appointed pursuant to court-order.  §44.106. 

 
Pursuant to Rule 10.100(a), Florida Rules for Certified and Court-appointed Mediators, an applicant to 
be a dependency mediator must be at least 21 years of age and of good moral character.  In addition, 
Rule 10.100(e) provides that any applicant must also satisfy the requirements established by the Chief 
Justice in AOSC06-9. 
 
[Note: The Supreme Court is presently considering incorporating these requirements into Rule 10.100.  
See In re: Petition of the Alternative Dispute Resolution Rules and Policy Committee, 931 So.2d 877 (Fla. 
2006).] 
 

6. Appointment of the mediator. 
 
The mediator or mediation program shall be appointed by the court or stipulated to by the parties.  Rule 
8.290(e). 
 

 Court appointment:  The court, in the order of referral to mediation, shall appoint a 
certified mediator selected by rotation or by such other procedures as may be adopted 
by administrative order of the chief judge in the circuit in which the action is pending.  
Rule 8.290(e)(1).     
 

 Party Stipulation:  Within 10 days of the filing of the order of referral to mediation, the 
parties may agree upon a stipulation with the court designating: 
o another certified mediator of dependency matters to replace the one selected by 

the judge; or  
o a mediator who does not meet the certification requirements of these rules but 

who, in the opinion of the parties and upon review by the presiding judge, is 
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otherwise qualified by training or experience to mediate all or some of the issues in 
the particular case.  Rule 8.290(e)(2). 

 

 If a mediator agreed upon by the parties or appointed by a court cannot serve, a 
substitute mediator can be agreed upon or appointed in the same manner as the 
original mediator.   

 
7. Disqualification of the mediator. 

 
Any party may move to enter an order disqualifying a mediator for good cause.  If the court rules that a 
mediator is disqualified from mediating a case, an order shall be entered setting forth the name of a 
qualified replacement.  Nothing in this provision shall preclude mediators from disqualifying themselves 
or refusing any assignment.  Rule 8.290(i). 
 

8. A person appointed pursuant to court order shall have judicial immunity in the same 
manner and to the same extent as a judge.  §44.107.  

 
9. Dependency mediation shall be conducted in compliance with the statutory time 

requirements for dependency matter unless waived by all parties and approved by the 
court.  Rule 8.290(c). 

 
10. Unless stipulated by the parties or ordered by the court the mediation process shall not 

suspend discovery. 
 

11. Appearances.  Rule 8.290(l). 
   

 The court shall enter an order naming the parties and the participants who must appear 
at the mediation and any parties or participants who are prohibited from attending the 
mediation.  Additional participants may be included by court order or by mutual 
agreement of all parties. 
 

 Unless otherwise agreed to by the parties or ordered by the court, any party or 
participant ordered to mediation shall be physically present at the mediation 
conference.  Persons representing an agency, department, or program must have full 
authority to enter into an agreement which shall be binding on that agency, 
department, or program.  In the discretion of the mediator, and with the agreement of 
the attending parties, dependency mediation may proceed in the absence of any party 
or participant ordered to mediation. 
 

 In the discretion of the mediator, and with the agreement of the attending parties, 
dependency mediation may proceed in the absence of counsel, unless otherwise 
ordered by the court. 
 

 The court may prohibit the child from appearing at mediation upon determining that 
such appearance is not in the best interest of the child.  No minor child shall be required 
to appear at mediation unless the court has previously determined by written order that 
it is in the child’s best interest to be physically present.  The court shall specify in the 
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written order of referral to mediation any special protections necessary for the child’s 
appearance. 
 

 In the absence of an order prohibiting the child from mediation, the participation of the 
child in mediation will be determined by the parties.  See Rule 8.290, Committee Note. 
 

 If a party or participant ordered to mediation fails to appear at a duly noticed mediation 
conference without good cause, the court, upon motion of any party or on its own 
motion, may impose sanctions.  Sanctions against the party or participant failing to 
appear may include one or more of the following:   
o contempt of court; 
o an award of mediator fees; 
o an award of attorney fees; 
o an award of costs; 
o or other remedies as deemed appropriate by the court.  

Rule 8.290(i)(5) 
 

12. Mediation procedures. 

 During the mediation session, the mediator may meet and consult privately with any 
party, participant, or counsel.  Rule 8.290(m). 
 

 The mediator may end the mediation session at any time and may set new times for 
reconvening the mediation.  No further notification shall be required for parties or 
participants present at the mediation session. 
 

13. Mediation reports. 

 If agreement is reached as to all or part of any matter or issue, including legal or factual 
issues to be determined by the court, such agreement shall be immediately reduced to 
writing, signed by the attending parties, and promptly submitted to the court by the 
mediator with copies to all parties and counsel.  Rule 8.290(o)(1). 
 

 If the parties do not reach an agreement as to any matter as a result of mediation, the 
mediator shall report the lack of an agreement to the court without comment or 
recommendation.  Rule 8.290(o)(2). 

 

 Upon receipt of a full or partial mediation agreement, the court shall hold a hearing and 
enter an order accepting or rejecting the agreement consistent with the best interest of 
the child.  The court may modify the terms of the agreement with the consent of all 
parties to the agreement.  Rule 8.290(p). 
 

 In the event of any breach or failure to perform under the court-approved agreement, 
the court, upon a motion of any party or upon its own motion, may impose sanctions.  
The sanctions may include: 
o contempt of court; 
o vacating the agreement; 
o imposition of costs and attorney fees; 
o or any other remedy deemed appropriate by the court. 
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See Rule 8.290(q). 
 

 
 

L. Multi-Ethnic Placement Act. 

 
1. Basic provisions.  The Howard M. Metzenbaum Multi-Ethnic Placement Act (MEPA) was 

adopted in 1994 and modified in 1996.  See 42 U.S.C.  §§622, 671, 1996a, and 1996b.  MEPA 
was enacted to:   

 prohibit discrimination in adoptive parent licensing, foster care licensing and child 
placement on the basis of race, color or national origin;  

 decrease the length of time that children wait to be adopted; and 

 facilitate the identification and recruitment of foster and adoptive families that can 
meet children’s needs. 

See 42 U.S.C. §671(a)(18); 42 U.S.C. §622(b). 
 

2. Violations.  A violation of MEPA occurs when a state: 

 denies any person the opportunity to become an adoptive or foster parent on the basis 
of the race, color, or national origin of the person, or of the child; or 

 delays or denies the placement of a child for adoption or into foster care on the basis of 
race, color, or national origin of the adoptive or foster parent, or the child. 

See 42 U.S.C. §671(a)(18)(A),(B); 42 U.S.C. §1996(b). 
  
Violations of MEPA could result in a loss of 2% to 5% of the state’s Title IV-E funds.  See 42 U.S.C.  
§671(b); 45 C.F.R. §1355.38(f). 
 

3. Consideration of race and ethnicity prohibited.  The 1996 amendments removed the 
statutory language that permitted consideration of the cultural, ethnic or racial background 
of the child and the capacity of prospective foster or adoptive parents to meet the child’s 
needs as one of the factors in determining whether a placement is in the child’s best 
interests.  See 42 U.S.C., §671(a)(18). 

 
4. The state is required to provide for the diligent recruitment of potential foster and 

adoptive families that represent the ethnic and racial diversity of children in the state for 
whom foster and adoptive homes are needed.  42 U.S.C. §622(b)(9).   

 
5. It is not a violation of MEPA to give preference to relative placements.  See 42 U.S.C. 

 §671(a)(19).  
 

6. The statute specifically states that MEPA must not be construed to affect the application 
of the Indian Child Welfare Act.  42 U.S.C. §19969(b)(3). 
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M. Notice to Foster and Pre-adoptive Parents. 

 
Foster and pre-adoptive parents shall be given reasonable notice of all proceedings and hearing 
provided for in Chapter 39. §39.502(17).  All foster or pre-adoptive parents must be provided with at 
least 72 hours notice, verbally or in writing, of all proceedings or hearings relating to children in their 
care or children they are seeking to adopt to ensure the ability to provide input to the court.  
§39.502(17). 
 

 
 

N. Parties and Participants. 

 

1. Parties to the dependency proceedings include the parents, the petitioner, the DCF, the 
GAL, and the child.  §39.01(51).   

   

 “Parent” is defined as “a woman who gives birth to a child and a man whose consent to 
the adoption of the child would be required under §63.062(1).”  §39.01(49). 
o If a child has been legally adopted, the term “parent” means the adoptive mother or 

father of the child.   
o The term does not include an individual whose parental relationship to the child has 

been legally terminated, or an alleged or prospective parent, unless the parental 
status falls within the terms of §§39.503(1), 63.062(1).   

o When the phrase “parent or legal custodian” is used, it refers to rights or 
responsibilities of the parent and, only if there is no living parent with intact 
parental rights, to the rights or responsibilities of the legal custodian who has 
assumed the role of the parent.  §39.01(49). 

   

 “Prospective parent” is defined as “a person who claims to be, or has been identified as, 
a person who may be a mother or a father of a child.”  §39.01(60). 

 
2. “Participant,” for purposes of shelter, dependency, or TPR proceedings, means any person 

who is not a party but who should receive notice of hearings involving the child.   
 
The following are included in the definition of “participant”: 

 the actual custodian of the child,  

 foster parents or the legal custodian of the child, 

 identified prospective parents,  

 any other person whose participation may be in the best interest of the child. 
See §39.01(50). 

 
A community-based agency under contract with DCF to provide protective services may be designated 
as a participant at the discretion of the court.  At the court’s discretion, participants may be heard by the 
court without filing a motion to intervene.  §39.01(50). 
 
The legal custodian is the person or entity in whom the legal right to custody is vested.  “Legal custody” 
is defined as “a legal status created by court which vests in a custodian of the person or guardian, 
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whether an agency or an individual, the right to have physical custody of the child and the right and duty 
to protect, nurture, guide, and discipline the child and to provide him or her with food, shelter, 
education, and ordinary medical, dental, psychiatric, and psychological care.”  §39.01(35). 
 

3. The child has the right to be present unless the court finds that appearance is not in the 
best interests of the child.  §39.01(51); Rule 8.255(b).  The court should consider the child’s 
mental and physical condition and age in making this determination.  Rule 8.255(b).  

 
4. DCF must be represented by an attorney at every stage of these proceedings.  Rule 

8.255(a). 
 

5. 1.14.5 The court may permit a party to appear by audio or audiovisual device for good 
cause shown.  Rule 8.330(c). 

 
6. 1.14.6 No party may be excluded from the hearing, unless for disruptive behavior.  Rule 

8.330(c). 
 

If a parent is in a local jail, remember to order transport. 
If a parent is in prison, arrange for appearance by speaker phone, with consent of the parties.  Rule 
2.530(d), Rules of Judicial Administration. 

 

 

 
 

O. Precedence of Orders. 

 
Chapter 39 orders affecting placement of, access to, parental time with, adoption of, or parental rights 
and responsibilities for a minor child take precedence over other orders in civil cases or proceedings.  
However, if the court has terminated jurisdiction, such order may be modified by a court of competent 
jurisdiction in any other civil action or proceeding affecting placement of, access to, parental time with, 
adoption of, or parental rights and responsibilities for the same minor child.  §39.013(4). 
 

 
 

P. Psychotropic Medication.  §39.407(3). 
 

1. Prescribing physician must attempt to obtain informed consent from the child’s parents or 
legal guardian. 

 
Except as otherwise provided in §§39.407(3)(b)(1) or 39.407(3)(e), before the Department provides 
psychotropic medications to a child in its custody, the prescribing physician shall attempt to obtain 
express and informed consent from the child’s parent or legal guardian.  The Department must take 
steps necessary to facilitate the inclusion of the parent in the child’s consultation with the physician.  
§39.407(3)(a)(1). 
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2. Court authorization. 

 
The Department may, after consultation with the prescribing physician, seek court authorization to 
provide the psychotropic medication to the child if: 

 the parental rights of the parent have been terminated; 

 the parent’s location or identity is unknown or cannot reasonably be ascertained; 

 the parent declines to give express and informed consent. 
§39.407(3)(a)(1). 

 
3. Parental involvement. 

 
Unless parental rights have been terminated and if it is possible to do so, the Department shall continue 
to involve the parent in the decision-making process regarding the provision of psychotropic 
medications.  If, at any time, a parent whose parental rights have not been terminated provides express 
and informed consent to the provision of a psychotropic medication, the requirements of  §39.407(3)(a) 
that the Department seek court authorization do not apply to the medication until such time as the 
parent no longer consents. §39.407(3)(a)(1). 
 

4. Any time the Department seeks a medical evaluation to determine the need to initiate or 
continue a psychotropic medication for a child, the Department must provide to the 
evaluating physician all pertinent medical information known to the Department 
concerning that child.  §39.407(3)(a)(2). 

 
5. If a child, who is removed from the home under §39.401,  is receiving prescribed 

psychotropic medication at the time of removal and parental authorization to continue 
providing the medication cannot be obtained, the Department may take possession of the 
remaining medication and may continue to provide the medication as prescribed until the 
shelter hearing, if it is determined that the medication is a current prescription for that 
child and the medication is in its original container.  §39.407(3)(b)(1). 

 
6. Notification of parent or legal guardian. 

 
If the Department continues to provide the psychotropic medication to a child when parental 
authorization cannot be obtained, the Department shall notify the parent or legal guardian as soon as 
possible that the medication is being provided to the child as provided in §39.407(3)(b)(1).  The child’s 
official departmental record must include the reason parental authorization was not initially obtained 
and an explanation of why the medication is necessary for the child’s well-being.  §39.407(3)(b)(2). 
 

7. Absence of parental authorization. 
 
If the Department is advised by a physician that the child should continue the psychotropic medication 
and parental authorization has not been obtained, the Department shall request court authorization at 
the shelter hearing to continue to provide the psychotropic medication and shall provide to the court 
any information in its possession in support of the request.  Any authorization granted at the shelter 
hearing may extend only until the arraignment hearing on the petition for adjudication of dependency 
or 28 days following the date of removal, whichever occurs sooner.  §39.407(3)(b)(3). 
 



 

44 

 

8. Request for medication to be filed with dependency petition. 
 
Before filing the dependency petition, the Department shall ensure that the child is evaluated by a 
physician to determine whether it is appropriate to continue the psychotropic medication.  If, as a result 
of the evaluation, the Department seeks court authorization to continue the psychotropic medication, a 
motion for such continued authorization shall be filed at the same time as the dependency petition, 
within 21 days after the shelter hearing. §39.407(3)(b)(4). 
 

9. The Department must support its motion with a written report. 
 
Except as provided in §39.407(3)(b) and §39.407(3)(e), the Department must file a motion seeking the 
court’s authorization to initially provide or continue to provide psychotropic medication to a child in its 
legal custody.  The motion must be supported by a written report prepared by the Department which 
described the efforts made to enable the prescribing physician to obtain express and informed consent 
for providing the medication to the child and other treatments considered or recommended for the 
child. §39.407(3)(c). 
 

10. Requirements of the physician’s medical report. 
 
The motion must be supported by the prescribing physician’s signed medical report providing: 

 the name of the child, the name and range of the dosage of the psychotropic 
medication, and that there is a need to prescribe psychotropic medication to the child 
based upon a diagnosed condition for which such medication is being prescribed; 

 a statement indicating that the physician has reviewed all medical information 
concerning the child which has been provided; 

 a statement indicating that the psychotropic medication, at its prescribed dosage, is 
appropriate for treating the child’s diagnosed medical condition, as well as the 
behaviors and symptoms the medication, at its prescribed dosage, is expected to 
address; 

 an explanation of the nature and purpose of the treatment; the recognized side effects, 
risks, and contraindications of the medication; drug-interaction precautions; the 
possible effects of stopping the medication; and how the treatment will be monitored, 
following by a statement indicating that this explanation was provided to the child if age 
appropriate and to the child’s caregiver; 

 documentation addressing whether the psychotropic medication will replace or 
supplement any other currently prescribed medications or treatments; the length of 
time the child is expected to be taking the medication; and any additional medication, 
mental health, behavioral, counseling, or other services that the prescribing physician 
recommends. 

§39.407(3)(c). 
 

11. Notification of and objections by parties. 
 
The Department must notify all parties of the proposed action taken under §39.407(3)(c) in writing or by 
whatever other method best ensures that all parties receive notification of the proposed action within 
48 hours after the motion is filed.  If any party objects to the Department’s motion, that party shall file 
the objection within 2 working days after being notified of the Department’s motion.  If any party files 
an objection to the authorization of the proposed psychotropic medication, the court shall hold a 
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hearing as soon as possible before authorizing the Department to initially provide or to continue 
providing psychotropic medication to a child in the legal custody of the Department.  §39.407(3)(d)(1). 
 

12. Physician’s presence not required. 
 
At the hearing and notwithstanding §90.803, the medical report described in §39.407(3)(c) is admissible 
in evidence.  The prescribing physician need not attend the hearing or testify unless the court 
specifically orders such attendance or testimony, or a party subpoenas the physician to attend the 
hearing or provide testimony.  §39.407(3)(d)(1). 
 

13. Hearing requirements. 
 
If, after considering any testimony received, the court finds that the Department’s motion and the 
physician’s medical report meet the requirements of this subsection and that it is in the child’s best 
interests, the court may order that the Department provide or continue to provide the psychotropic 
medication to the child without additional testimony or evidence. 
§39.407(3)(d)(1). 
 
At any hearing held under §39.407(3)(d)(1), the court: 

 shall further inquire of the Department as to whether additional medical, mental health, 
behavioral, counseling, or other services are being provided to the child by the 
Department which the prescribing physician considers to be necessary or beneficial in 
treating the child’s medication condition and which the physician recommends or 
expects to provide to the child in concern with the medication; 

 may order additional medical consultation, including consultation with the MedConsult 
line, (866) 453-2266, at the University of Florida, if available, or require the Department 
to obtain a second opinion within a reasonable timeframe as establish by the court, not 
to exceed 21 calendar days, after such order based upon consideration of the best 
interest of the child.  The Department must make a referral for an appointment for a 
second opinion with a physician within 1 working day; 

 may not order the discontinuation of prescribed psychotropic medication if such order 
is contrary to the decision of the prescribing physician unless the court first obtains an 
opinion from a licensed psychiatrist, if available, or, if not available, a physician licensed 
under Chapter 458 or Chapter 459, stating that more likely than not, discontinuing the 
medication would not cause significant harm to the child; 

 if, however, the prescribing psychiatrist specializes in mental health care for children 
and adolescents, the court may not order the discontinuation of prescribed 
psychotropic medication unless the required opinion is also from a psychiatrist who 
specializes in mental health care for children and adolescents; 

 the court may order the discontinuation of prescribed psychotropic medication if a 
child’s treating physician states that continuing the prescribed psychotropic medication 
would cause significant harm to the child due to a diagnosed non-psychiatric medical 
condition. 

§39.407(3)(d)(1). 
 

14. Burden of proof. 
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The burden of proof at any hearing held under §39.407(3)(d) shall be by a preponderance of the 
evidence.  §39.407(3)(d)(2). 
 

15. Provision of medication in advance of a court order. 

 If the child’s prescribing physician certifies in the signed medical report required by 
§39.407(3)(c) that delay in providing a prescribed psychotropic medication would more 
likely than not cause significant harm to the child, the medication may be provided in 
advance of the issuance of a court order.  In such event, the medical report must 
provide the specific reasons why the child may experience significant harm and the 
nature and the extent of the potential harm.  The Department must submit a motion 
seeking continuation of the medication and the physician’s medical report to the court, 
the child’s GAL, and all other parties within 3 working days after the Department 
commences providing the medication to the child.  The Department shall seek the 
order at the next regularly scheduled court hearing required under this chapter, or 
with 30 days after date of the prescription, whichever occurs sooner.  If any party 
objects to the Department’s motion, the court shall hold a hearing within 7 days. 
§39.407(3)(e)(1). 

 

 Psychotropic medications may be administrated in advance of a court order in hospitals, 
crisis stabilization units, and in statewide inpatient psychiatric programs.  Within 3 
working days after the medication is begun, the Department must seek court 
authorization as described in §39.407(3)(c).  §39.407(3)(e)(2). 

 
16. DCF’s ongoing duty to inform the court. 

 
The Department shall fully inform the court of the child’s medical and behavioral status as part of the 
social services report prepared for each judicial review hearing held for a child for whom psychotropic 
medication has been prescribed or provided under 39.407(3).  As part of the information provided to 
the court, the Department shall furnish copies of all pertinent medical records concerning the child 
which have been generated since the previous hearing.  On its own motion or on good cause shown by 
any party, including any GAL, attorney, or attorney ad litem who has been appointed to represent the 
child or the child’s interests, the court may review the status more frequently than required.  
§39.407(3)(f)(1). 
 

17. The court may, in the best interests of the child, order the Department to obtain a medical 
opinion addressing whether the continued use of the medication under the circumstances 
is safe and medically appropriate.  §39.407(3)(f)(2). 

 
18. Department’s rulemaking authority. 

 
The Department is required to have adopted rules to ensure that children receive timely access to 
clinically appropriate psychotropic medication.  The rules must include the process for determining 
which adjunctive services are needed, the uniform process for facilitating the prescribing physician’s 
ability to obtain the express and informed consent of a child’s parent or guardian, the procedures for 
obtaining court authorization for the provision of a psychotropic medication, the frequency of medical 
monitoring and reporting on the status of the child to the court, how the child’s parent will be involved 
in the treatment-planning process if their parental rights have not been terminated, and how caretakers 
are to be provided information contained in the physician’s signed medical report.  The rules must also 



 

47 

 

include uniform forms to be used in requesting court authorization for the use of a psychotropic 
medication and provide for the integration of each child’s treatment plan and case plan. 
§39.407(3)(g). 
 

 
 

Q. Residential Mental Health Treatment Facilities.  §39.407(6). 

 
1. DCF may place children in its custody in residential treatment centers for mental health 

treatment. 
 
Placement must be made pursuant to §39.407(6) and Rule 8.350 or in accordance with an order of 
involuntary examination or involuntary placement pursuant to §394.463 or §394.467. 
 
“Residential treatment” means placement for observation, diagnosis, or treatment of an emotional 
disturbance in a residential treatment center licensed under §394.875 or a hospital licensed under 
Chapter 394.  §39.407(6)(a)(1). 
 

2. When DCF believes a child in its custody is emotionally disturbed and may need residential 
treatment, an examination and suitability assessment must be conducted before 
placement of the child.  §39.407(6)(b). 

 
The assessment must be conducted by a qualified evaluator who is appointed by the Agency for Health 
Care Administration. 
 
A qualified evaluator must: 

 be a psychiatrist or a psychologist licensed in Florida; 

 have at least 3 years experience in the diagnosis and treatment of serious emotional 
disturbances in children and adolescents; and 

 have no actual or perceived conflict of interest with an inpatient facility or residential 
treatment center or program.  

 §39.407(6)(b). 
 

3. DCF must file notice of the child’s assessment by a qualified evaluator with the court and 
all parties.  Rule 8.350(a)(3). 

 
Upon the filing of such notice, the court shall appoint a GAL, if one has not already been appointed.   
§39.407(6); Rule 8.350(a)(3). 

  

 The GAL must be represented by an attorney at all proceedings under Rule 8.350. 
 
The court may also appoint an attorney for the child.  Rule 8.350(a)(3). 
 

4. Criteria to determine suitability for residential treatment.  
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“Suitable for residential treatment” or “Suitability” means a determination concerning a child or 
adolescent with an emotional disturbance (as defined in §394.492(5)) or serious emotional disturbance 
(as defined in §394.492(6)) that each of the following criteria is met: 

 the child requires residential treatment; 

 the child is in need of a residential treatment program and is expected to benefit from 
mental health treatment; and 

 an appropriate, less restrictive alternative to residential treatment is unavailable.  
§39.407(6)(a)(3). 

 
A child with an “emotional disturbance” is one who is diagnosed with a mental, emotional or behavioral 
disorder of sufficient duration to meet one of the diagnostic categories in the Diagnostic and Statistical 
Manual (DSM) of the American Psychiatric Association, but who does not exhibit behaviors that 
substantially interfere with or limit his or her ability to function in the family, school or community.  The 
emotional disturbance must not be considered a temporary response to a stressful situation.  The term 
does not include children meeting the criteria for involuntary placement under §394.467(1).   
§394.492(5). 
 
A child with a “serious emotional disturbance” is one who is  

 diagnosed as having a mental, emotional, or behavioral disorder that meets one of the 
diagnostic criteria in the DSM, and 

 exhibits behaviors that substantially interfere with or limit his or her role or ability to 
function in the family, school or community, which behaviors are not considered to be a 
temporary response to a stressful situation.  The term includes children meeting the 
criteria for involuntary placement under §394.463(1). 

 
Before admission, the qualified evaluator must conduct a personal examination and assessment of the 
child and make written findings that: 

 the child appears to have an emotional disturbance serious enough to require 
residential treatment and is reasonably likely to benefit from the treatment; 

 the child has been provided with a clinically appropriate explanation of the nature and 
purpose of the treatment; 

 all available modalities of treatment less restrictive than residential treatment have 
been considered and a less restrictive alternative that would offer comparable benefits 
to the child is unavailable.  

 §39.407(6)(c). 
 

A copy of the written findings of the evaluation and suitability assessment must be provided to DCF and 
to the GAL, who shall have the opportunity to discuss the findings with the evaluator.  §39.407(6)(c).   
 

5. The GAL shall provide a written report to the court and all parties indicating the GAL’s 
recommendation as to the child’s placement in residential treatment and the child’s 
wishes.  Rule 8.350(a)(3). 

 
6. If DCF seeks to place the child in a residential treatment center or hospital, DCF shall 

immediately file a Motion for Placement with the court.  
 
The Motion for Placement shall include: 
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 a statement as to why the child is suitable for this placement; 

 a statement as to why less restrictive alternatives are not appropriate; 

 the written findings of the qualified evaluator 

 a statement as to whether all parties, including the child, are in agreement. 
Rule 8.350(a)(4). 

 
7. Placement may be prior to approval of the court. 

 
If the qualified evaluator’s written assessment indicates that the child requires immediate placement in 
a residential treatment center or hospital and that such placement cannot wait for a hearing, DCF must 
place the child pending a hearing, unless the court orders otherwise.  Rule 8.350(5). 
 
If placement is prior to approval by the court, DCF must provide immediate notice to the court and the 
GAL upon placement along with a copy of the assessment by the qualified evaluator.  §39.407(6)(d). 
 

8. A status hearing on the Motion for Placement shall be set within 48 hours, excluding 
weekends and holidays.  Rule 8.350(7). 

 

 DCF shall provide notice of the date, time and place of the hearing to all parties and 
participants.  Rule 8.350(7). 
 

 The child’s GAL or attorney shall notify the child of the date, time and place of the 
hearing.  Rule 8.350(7). 
 

 No hearing shall proceed without the presence of the child’s GAL or attorney, unless 
excused for good cause shown.  Rule 8.350(8). 
o If the hearing occurs without the GAL or child’s attorney, the court shall set the 

matter for an additional hearing within 24 hours, at which time the GAL and/or 
child’s attorney shall be present. 

 
If no party disagrees with DCF’s motion, the motion may be approved by the court. 
 
If any party disagrees, including the child, the court shall set the matter for hearing within 10 working 
days. 
 

9. If the child does not agree with DCF’s motion the court shall appoint an attorney to 
represent the child.  Rule 8.350(a)(6). 

 

 If the child appears at the status hearing not represented by an attorney the court shall 
directly inquire of the child whether he or she agrees with the motion for placement.  
Rule 8.350(a)(9). 
 

 If the child does not appear and is not represented, the court shall diligently pursue all 
available information to determine if the child disagrees with the motion for placement.  
Rule 8.350(a)(9). 
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 If counsel is not immediately available to represent the child and the court determines 
that the child will be harmed if the hearing on placement is postponed, the hearing 
may be held in the absence of counsel.  Rule 8.350(a)(10). 
 

 If counsel is not available at the time of the hearing, counsel shall be appointed as soon 
as practical thereafter and the court shall set an additional hearing at which time both 
counsel and the child shall be present.  Rule 8.350(a)(10). 

 
10. Presence of child.  Rule 8.350(c). 

 
The child shall be present at all hearings unless the court finds that the child’s mental or physical 
condition is such that a court appearance is not in the child’s best interests.  Rule 8.350(c). 

 In such circumstances, the child shall be provided the opportunity to express his or her 
views to the court by a method deemed appropriate by the court.  Rule 8.350(c) 

 
11. Hearing on placement. 

At the hearing, the court shall consider, at a minimum, all of the following: 

 based on an independent assessment of the child, the recommendation of DCF’s 
representative/authorized agent that the residential treatment or hospitalization is in 
the child’s best interests and a showing that the placement is the least restrictive 
available alternative; 

 the recommendation of the GAL; 

 a case review committee recommendation if there has been one; 

 the written findings of the evaluation and suitability assessment prepared by a qualified 
evaluator; the views regarding placement in residential treatment that the child 
expresses to the court.  

Rule 8.350(a)(11). 
 
All parties shall be permitted to present evidence and witnesses concerning the suitability of the 
placement.  Rule 8.350(a)(11)(B). 
 
If the court determines that the child is not suitable for residential treatment, the court shall order 
DCF to place the child in the least restrictive setting that is best suited to meet the child’s needs.  Rule 
8.350(a)(11)(C). 
 

12. Within 10 days after the admission of a child to a program, an individualized plan of 
treatment shall be prepared by the residential treatment program. 

 

 The program director must ensure that within 10 days of admission the individualized 
plan for treatment has been provided and explained to the child to DCF and to the GAL.  
 

 The child must be involved in the preparation of the plan to the maximum extent 
feasible consistent with his or her ability to understand and participate. 
 

 The GAL and the child’s foster parents must be involved to the maximum extent 
consistent with the child’s treatment needs. 
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 The plan must include a preliminary plan for residential treatment and aftercare upon 
completion of residential treatment. 
 

 The plan must include specific behavioral and emotional goals against which success of 
the treatment may be measured.   

 
13. Each month DCF must submit to the court a written report prepared by the residential 

treatment program. 
 
Within 30 days after admission and every 30 days thereafter, the residential treatment program must 
prepare a report concerning the child’s progress including: 

 a review the appropriateness and suitability of the child’s placement in the program;  

 a determination of whether the child is receiving benefit towards the treatment goals; 

 a determination of whether the child could be treated in a less restrictive treatment 
program; 

 a discharge plan for the child. 
See § 39.407(6)(f)-(g). 

 
14. Review of the child’s progress by the court. 

 

 No later than 3 months after the child’s admission to the residential treatment 
program, the court must conduct a hearing to review the status of the child’s residential 
treatment plan. §39.407(6)(g)(2). 
o An independent review of the child’s progress towards achieving the goals and 

objectives of the treatment plan must be completed by a qualified evaluator and 
submitted to the court and all parties in writing at least 72 hours before the hearing. 
Rule 8.350(b)(2). 

o This review may take place in conjunction with a regularly scheduled judicial review. 
o If the child appears and is not represented by an attorney, the court shall directly 

inquire of the child whether he or she disagrees with continued placement.   
Rule 8.350(b)(2). 

o If the child does not appear and is not represented by an attorney, the court shall 
diligently pursue all information available to determine if the child disagrees with 
the continued placement.  Rule 8.350(b)(2). 

o If the court determines that the child disagrees with the continued placement, the 
court shall appoint an attorney for the child.  Rule 8.350(b)(2). 

     

 Any judicial review of a child in residential treatment must address the continued 
placement of the child in residential treatment.  §9.407(6)(g)(3). 

 

 After the initial 3-month review, the court must conduct a review of the child’s 
residential treatment plan every 90 days. §39.407(6)(h). 

 
15. If the court determines the child is not suitable for continued residential treatment, the 

court shall order DCF to place the child in the least restrictive setting that is best suited to 
meet his or her needs.  §39.407(6)(g)(4).  
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16. The parents or legal custodians of a child in an out-of-home placement remain financially 
responsible for the cost of medical treatment provided to the child.  §39.407(13). 

 

 After a hearing the court may order the parents/legal custodian, if financially able to do 
so, to reimburse DCF or another medical/treatment provider.  §39.407(13). 

 
The parent/legal custodian is responsible regardless of whether they consented or refused to consent to 
the treatment.  §39.407(13). 
 

 
 

R. Residency Status for Immigrant Children.  §39.5075. 
 

1. Department to report on residency status at judicial review. 
 

 Whenever a child is adjudicated dependent, the Department or community-based care 
provider shall determine whether the child is a citizen of the United States.  The 
Department or community-based care provider shall report to the court in its first 
judicial review concerning the child whether the child is a citizen of the United States 
and, if not, the steps that have been taken to address the citizenship or residency status 
of the child.  Services to children alleged to have been abused, neglected, or abandoned 
must be provided without regard to the citizenship of the child except where alienage or 
immigration status is explicitly set forth as a statutory condition of coverage or 
eligibility.  §39.5075(2). 
 

 In any judicial review report provided to the court for a child for whom the court has 
granted the order described in §39.5075(4), the court shall be advised of the status of 
the petition and application process concerning the child.  §39.5075(7). 

 
2. If the child is not a citizen the Department or community-based care provider shall include 

in the case plan developed for the child a recommendation as to whether the permanency 
plan for the child will include remaining in the United States.  If the case plan calls for the 
child to remain in the United States, and the child is in need of documentation to 
effectuate this plan, the Department or community-based care provider must evaluate the 
child’s case to determine whether the child may be eligible for special immigrant juvenile 
status under federal law.  §39.5075(3). 

 
3. If the child may be eligible for special immigrant juvenile status the Department or 

community-based care provider shall petition the court for an order finding that the child 
meets the criteria for special immigrant juvenile status.  The ruling of the court on this 
petition must include findings as to the express wishes of the child, if the child is able to 
express such wishes, and any other circumstances that would affect whether the best 
interests of the child would be served by applying for special immigrant juvenile status.   
§39.5075(4). 

 
4. Petition for special immigrant juvenile status. 
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 No later than 60 days after an order finding that the child is eligible for special 
immigrant juvenile status and that applying for this status is in the best interest of the 
child, the Department or community-based care provider shall, directly or through 
volunteer or contracted legal services, file a petition for special immigrant juvenile 
status and the application for adjustment of status to the appropriate federal 
authorities on behalf of the child.  §39.5075(5). 
 

 If a petition and application have been filed and the petition and application have not 
been granted by the time the child reaches 18 years of age, the court may retain 
jurisdiction over the dependency case solely for the purpose of allowing the continued 
consideration of the petition and application by federal authorities.  Review hearings for 
the child shall be set solely for the purpose of determining the status of the petition and 
application.  The court’s jurisdiction terminates upon the final decision of the federal 
authorities.  Retention of jurisdiction in this instance does not affect the services 
available to a young adult under §409.1451.  The court may not retain jurisdiction of the 
case after the immigrant child’s 22nd birthday. §39.5075(6). 

 

 
 

S. Service. 

 
1. Service in dependency proceedings.   

 
Notice to parents of shelter hearings, must be that which “best ensures their actual knowledge of the 
date, time and location of the hearing.”  §§39.402(5), 39.502(1).  

 Where the identity or location of the parents/legal custodians is unknown or they evade 
service, and they are not present at the hearing, the person who attempted to provide 
notice shall advise the court, either in person or by sworn affidavit, of his/her attempts 
to provide proper notice.  §39.402(5).  

 
For all other dependency proceedings, the summons and a copy of the petition shall be served on all 
“parties,” other than petitioner, at least 72 hours before the hearing. The parties include: 

 child; 

 child’s legal parent(s); 

 DCF, if not the petitioner;  

 Guardian ad Litem, if one is appointed.     
See §39.502, 39.01(51)(defines “parties”), 39.01(50)(defines “participants”); see also 
§61.518 (notice required before child custody decisions are made). 

 
For initial hearings, the clerk or deputy clerk issues a summons once a legally sufficient petition is filed 
and petitioner requests it.   

 For subsequent hearings, it is the duty of the petitioner or moving party to notify all 
parties and participants.  §39.502(3), (6); Rule 8.225(c)(3). 
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Upon first appearance before the court, each party must provide the court with a permanent mailing 
address.  The court must advise each party that this address will be the one used by the court and the 
petitioner for notice purposes unless and until it is notified otherwise.  §39.0131. 
 

 Service to permanent mailing address is presumed to be appropriate service.  Rule 
8.224(c); see also Rule 8.225(c)(5). 
 

 Service by publication is not required for dependency hearings.  
 

 Personal appearance in a hearing before the court eliminates the need to serve formal 
process on that person.  §39.502(2).  
 

Where the parent’s identity is unknown or the parent’s location is unknown, and there is no 
permanent mailing address on file with the court, the petitioner must conduct a “diligent search and 
inquiry.”  §39.502(8); Rule 8.225(b)(1)-(2); See also Tab on Paternity Inquiry and Diligent Search, which 
contains information helpful when searching military records. 
 

 Petitioner must then file a sworn affidavit of diligent search and inquiry with the court.  
§39.502(8); Rule 8.225(b)(1)-(3).   
 

 Court must conduct a detailed inquiry, pursuant to §39.503. If the inquiry or search 
reveals the identity or location of a prospective parent, the court shall require notice of 
the hearing to that individual, as well as give him/her an opportunity to become a party, 
by filing a sworn affidavit of parenthood with the court. 
§39.503(8).  
 

 Court may appoint a Guardian ad Litem for the child.  §39.502(8).   
 

 Validity of proceeding - Once the court finds “diligent search and inquiry” is completed, 
the order adjudicating the child dependent remains valid.  §39.502(8), (10). 
 

 Continuing duty to search - Petitioner must continue to search for the parent and 
advise the court of its progress at every subsequent hearing, until the court excuses it 
from further search.  §39.502(9).   
 

For persons outside Florida, service of the summons and other process must be given in a manner 
“reasonably calculated to give actual notice” and may be accomplished: 

 by personal delivery, as prescribed by Florida law; 

 in a manner prescribed by the laws of the state in which service is being made; 

 by mail, return receipt requested;   

 by the manner directed by the court.  Rule 8.225(a)(4); §39.502(7). 
 
Summons for arraignment must include language contained in §39.506(3).  Once properly served with 
such notice, a person’s failure to appear constitutes his/her consent to the court’s adjudication of the 
child as dependent.  
 

2. Service in termination of parental rights proceedings. 



 

55 

 

 
Notice of the date, time and place of the advisory hearing for the petition to terminate parental rights, 
along with a copy of the petition, must be personally served on the following: 

 child’s parents; 

 child’s legal custodians or caregivers; 

 if the parents who would be entitled to notice are dead or unknown, a living relative of 
the child, unless upon diligent search and inquiry no such relative can be found; 

 any person who has physical custody of the child; 

 any grandparent entitled to notice under §63.0425; 

 any prospective parent identified under the search and inquiry process identified in 
§39.503 or §39.803;  

 Guardian ad Litem for the child, if one was appointed.  §39.801(3); Rule 8.505. 
 
Where a party cannot be personally served or a parent’s location is unknown, despite a “diligent 
search,” service by publication is required.  §§39.801(3(b), 49.011(13); Rule 8.225(a)(3)(A), 8.505(c).   
  

 The first date of publication of the notice of hearing to terminate parental rights must 
be at least 28 days before the hearing. The  last date of which the publication must be  
20 days before the hearing. Rule 8.225(4)(b). In the Interest of D.P., 595 So.2d 62 (Fla. 1st 
DCA 1992). 

 

Often one of the challenges with service by publication is determining what location to publish: the 
location where the trial will be held or the parent’s last known location.  Judges may wish to consult 
Mullane v. Central Hanover Bank Trust Co., 399 U.S. 306, 314 (1950), which held:  An elementary and 
fundamental requirement of due process in any proceeding which is to be accorded finality is notice 
reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objectives.  See also Rule 8.225(A) (requiring 

service on parents outside the state be in a manner reasonably calculated to give actual notice). 

 

 Personal appearance in a hearing before the court eliminates the need to serve formal 
process on that person.  Rule 8.225(a)(4)(D). 
 

 Waiver of service - The court may waive service to persons who have executed a proper 
written surrender of the child to DCF or a licensed child-placing agency.  §39.801(3)(c); 
Rule 8.505(d).   

 
Where the parent’s identity is unknown or the parent’s location is unknown, petitioner must conduct 
a “diligent search and inquiry.”  Rule 8.225(b)(1)-(2); §39.803. 
 

 Petitioner must then file a sworn affidavit of diligent search and inquiry with the court.  
Rule 8.225(b)(1)-(3).   
 

 Court must conduct a detailed inquiry, pursuant to §39.803.   If the inquiry or search 
reveals the identity or location of a prospective parent, the court shall require notice of 
the hearing to that individual, as well as an opportunity to become a party, by filing a 
sworn affidavit of parenthood with the court.  §39.803(8).  
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 Validity of proceeding - Once  the court finds the petitioner has properly conducted a 
“diligent search and inquiry”, any resulting order or adjudication or disposition is 
deemed valid.  Rule 8.225(b)(5). 
 

 Continuing duty to search - Petitioner must continue to search for the parent and 
advise the court of its progress at every subsequent hearing, until the court excuses it 
from further search.  Rule 8.225(b)(4).   
 

Once the petition and notice of the advisory hearing have been personally served, notice of 
subsequent hearings may be made on a party’s counsel.  Rule 8.225(c)(4). 
 
Summons for advisory hearing must include language contained in §39.801(3).  Once properly served 
with such notice, parent’s failure to appear constitutes his/her consent to the court terminating his/her 
parental rights to the child.  If parent appears at advisory hearing but does not personally appear at 
adjudicatory hearing, despite court’s order that he/she do so, parent’s failure to appear constitutes 
his/her consent to court terminating his/her parental rights.  
 

 
 

T. Substance Abuse and Child Welfare: The Implications of Exposure of Children 
to Parental Alcohol and Other Drug Abuse. 

 
1. Substance abuse facts. 

 Eighty percent (80%) of all child abuse hotline reports in Florida include a parental 
substance abuse component. 
 

 Eleven percent (11%) (8.3 million in 1998) of all children in the United States live in 
households where at least one parent is either an alcoholic or in need of substance 
abuse treatment.  
 

 Children of substance abuse or alcohol abusing parents are three times more likely to be 
abused and four times more likely to be neglected than children of non-substance-
abusing parents. 
 

 Cocaine-exposed infants were about 1.2 weeks  younger, weighed 536g less, measured 
2.6 cm shorter and had head circumferences 1.5 cm smaller than non-exposed infants. 
Cocaine-exposed infants were also 49 times more likely to be involved with child 
protective services and 17 times more likely to be placed in foster care. 

 
2. Implications of prenatal exposure to alcohol and other drugs. 

 
Marijuana is the most widely used illicit drug and alcohol is the most widely abused drug.  Prenatal 
exposure to alcohol exceeds that of illicit drugs.  
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 4.5 million (7.7%) women of childbearing age in the United States have used an illicit 
drug in the last month, including 601,000 cocaine users and 3.3 million who have used 
marijuana. Many more are heavy users of alcohol. 
 

 Childbearing age women comprise the majority of women who use drugs. 
 

 Women who use illicit drugs are twice as likely to have a premarital pregnancy than 
those who do not. 

 

 The majority of women entering drug treatment have minor children. 
 

 Effects of prenatal exposure to parental alcohol and drug abuse include: 
o Preterm delivery; 
o Miscarriage; 
o Increased risk of SIDS; 
o Abruptio placentae (premature detachment of the placenta) 
o Meconium staining (meconium is a term used to describe the mucilaginous material 

in the intestine of the full-term fetus); 
o Smaller than normal head size and low birth weight; 
o Low scores on APGAR (which assesses condition of newborns); 
o Disorganized behavioral state in the newborn which may indicate nervous system 

damage; and 
o Facial abnormalities (fetal alcohol syndrome).  

 
3. Unique child-rearing challenges for substance abuse parents.  

 Children experience inconsistent behaviors on the part of parents (behaving one way 
when high, one way when not).  
 

 Parent using any soporific drug (opiates, barbiturates, sedatives, alcohol) may neglect a 
child, including failure to keep the child clean and dry, and failure to feed on time. 
 

 A parent who is using any stimulant drug (amphetamine, methamphetamine, cocaine) 
or who is withdrawing from ANY drug, may be irritable and abusive. 
 

 Chronic abusers of alcohol and other drugs tend to lack practical skills such as 
administering medication, reading thermometers, preparing nutritious meals. They also 
tend to be unaware of psychological needs, such as the importance of interacting. 
 

 Methamphetamine labs are an environmental hazard.  Children exposed to the 
preparation of methamphetamine in the home are exposed to risks of fire and chemical 
poisoning in addition to all other risks. 
 

 The child may also have the complications of prenatal exposure to substance abuse, 
making the child more difficult to raise even for a parent that does not abuse alcohol or 
other drugs. 

 
4. Other implications. 
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 Children exposed to substance abuse often have language delays, perform poorly in 
school, are disorganized in behavior even at school age, and have insecure attachments. 

 

 Risks of continued exposure to “modern” drugs such as MDMA are unknown.  They are 
believed to affect the ability to form a relational bond to the child (enhancing the 
chance of insecure attachments). 
 

 Once the time period for bonding (birth to age 3) is past, the child may never be able to 
form relational bonds with others (further enhancing the chance of insecure 
attachments). 

 
5. Finding of dependency based on parental substance abuse. 

 
The following sections are applicable to a finding of dependency based on substance abuse of the 
parents: 
 

 "Abuse" means any willful act or threatened act that results in any physical, mental, or 
sexual injury or harm that causes or is likely to cause the child's physical, mental, or 
emotional health to be significantly impaired. Abuse of a child includes acts or 
omissions. §39.01(2). 
 

 "Harm" to a child's health or welfare can occur when any person exposes a child to a 
controlled substance or alcohol. §39.01(32)(g). Exposure to a controlled substance or 
alcohol is established by: 
o use by the mother of a controlled substance or alcohol during pregnancy when the 

child, at birth, is demonstrably adversely affected by such usage; or  
o continued chronic and severe use of a controlled substance or alcohol by a parent 

when the child is demonstrably adversely affected by such usage.  
 
Dependency may be based on a finding of prospective harm.  See E.G. v. DCF, 830 So.2d 212 (Fla. 5th 
DCA 2002).  (If the children were to remain in the custody of *the mother/father+, the children’s physical, 
mental, and emotional health would be in danger of being significantly impaired thereby placing the 
children at substantial risk of imminent abuse, abandonment, and/or neglect.  This finding is based on 
competent evidence of an ongoing [cocaine] dependence on the part of [both parents.]). 
 

6. Resources and bibliography for this section follow.  Please refer to those materials for 
additional details regarding the implications of exposure of children to parental alcohol 
and drug abuse. 

 

 Center on Addiction and Substance Abuse (CASA) at Columbia University, No Safe 
Haven: Children of Substance Abusing Parents, January 1999. 

 CASA at Columbia University, Alcohol and Other Drug Survey of State Child Welfare 
Agencies, 1998. 

 Charles R. Bauer et al, Acute National Effects During Pregnancy, 159 Arch. Pediatr. 
Adolesc. Med., 824, 831-833 (Sept. 2005) 

 Connect for Kids (www.connectforkids.org), Guidance for Grownups, The Impact of 
Substance Abuse on Foster Care, 2003.   

http://www.connectforkids.org),/
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 Florida Office of the State Court Administrator and the Drug Court Programs Office, 
Drug Courts and Team Work: A Prescription for Success, 2002.  

 KidsCount, Center for the Study of Children’s Futures - Louis de La Parte Florida Mental 
Health Institute, University of South Florida, 2003. 

 Permanent Judicial Commission on Justice for Children, Fast Facts on the Developmental 
Health of Foster Children.  

 The Substance Abuse and Mental Health Services Administration’s (SAMHSA’s) National 
Clearinghouse for Alcohol and Drug Information (NCADI), Making the Link: Alcohol, 
Tobacco, and Other Drugs and Pregnancy and Adulthood, 2001. 

 SAMHSA, Marijuana and Your Baby: Research in Pregnancy and Lactation,” 2001. 

 SAMHSA, Marijuana and Birth Defects, 2003.  

 US Department of Health and Human Services, Blending Perspectives and Building 
Common Ground: A Report to Congress on Substance Abuse and Child Protection, 1999. 

 NC Division of Social Services and the NC Family and Children’s Resource Program, 
Supporting Families Whose Children Have Fetal Alcohol Syndrome, 1997.  

 

 
 

U. Supervised Visitation. 

 
1. A rebuttable presumption of detriment to the child is created when a parent or caregiver: 

 has been the subject of a report to the child abuse hotline alleging sexual abuse of any 
child as defined in §39.01(67); 
 

 OR has been found guilty of, regardless of adjudication, or has entered a plea of guilty or 
nolo contendre to, charges under the following statutes or substantially similar statutes 
of other jurisdictions: 
o Section 787.04 relating to removing minors from the state or concealing minors 

contrary to court order; or 
o Section 794.011 relating to sexual battery; or 
o Section 798.02 relating to lewd and lascivious behavior; or 
o Chapter 800 relating to lewdness and indecent exposure; or 
o Section 826.04 relating to incest; or 
o Chapter 827 relating to the abuse of children. 

 

 OR has been determined by a court to be a sexual predator as defined in §775.21 or has 
received a substantially similar designation under laws of another jurisdiction 
(“substantially similar” has the same meaning as in §39.806(1)(d)(2);  

See §39.0139(3). 
 

2. A person who meets any of the foregoing criteria may visit or have other contact with a 
child only after a hearing and an order by the court that allows the visitation or other 
contact. §39.0139(4). 

 The court must appoint an Attorney ad Litem or a Guardian ad Litem for the child if 
one has not already been appointed.  Any Attorney ad Litem or Guardian ad Litem 
appointed shall have special training in the dynamics of child sexual abuse.  
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§39.0139(4)(a). 
 

 The court may receive and rely upon any relevant and material evidence submitted, 
including written and oral reports, to the extent of its probative value in its effort to 
determine the action to be taken with regard to the child, even if these reports an 
evidence may not be competent in an adjudicatory hearing. §39.0139(4)(b). 
 

 If the court finds the person proves by clear and convincing evidence that the safety, 
well-being, and physical, mental, and emotional health of the child is not endangered 
by such visitation or other contact, the presumption of detriment is rebutted and the 
court may allow visitation or other contact.  The court shall enter a written order 
specifying any conditions it finds necessary to protect the child. 39.0139(4)(c). 

 

 If the court finds the person did not rebut the presumption of detriment, the court 
shall enter a written order prohibiting or restricting visitation or other contact with 
the child.  §39.0139(4)(d). 

 
3. Conditions of visitation. §39.0139(5). Any visitation or other contact ordered under 

§39.0139(4)(d) shall be: 

 supervised by a person who has previously received special training in the dynamics of 
child sexual abuse, §39.0139(5)(a); OR 
 

 conducted in a supervised visitation program that meets certain specified criteria.  
§39.0139(5)(b). 

 
4. Additional considerations. §39.0139(6). 

 If a party or participant, based on communication with the child or other firsthand 
knowledge, informs the court that a person is attempting to influence the testimony of 
the child, the court shall immediately suspend visitation or other contact.  The court 
shall then hold a hearing and determine whether it is in the best interests of the child to 
prohibit or restrict visitation or other contact. §39.0139(6)(a). 
 

 If a child is in therapy as a result of any of the allegations or convictions contained in 
§39.0139(3)(a) and the child’s therapist reports that the visitation or other contact is 
impeding the child’s therapeutic progress, the court shall convene a hearing within 7 
business days to review the terms, conditions, or appropriateness of continued 
visitation or other contact. §39.0139(6)(b). 

 

 
 

V. Taking Testimony from Children. 

 
1. Children may be called as witnesses by any party or the court, and may be examined or 

cross-examined just as any other witness.  Rule 8.255(d)(1).   
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 However, the child and parents or legal custodians may be examined separately and 
apart from one another.  See §39.507(2); Rule 8.255(c).  

          
2. Additional protections can be invoked by the parties (including the Guardian ad Litem or 

child’s attorney) or by the court to protect the child from trauma due to testimony.  These 
methods to minimize trauma include: 

 in camera examination; 

 deposition; 

 videotaping; 

 testimony by closed-circuit television; 

 introduction of hearsay evidence; and 

 special orders relating to interviews, depositions, examination, and cross-examination.   
See §90.803(23), 92.53-92.56; Rule 8.255(d), Rule 8.245(i). 

 
3. The court may regulate the number of times a child (or person with mental retardation) is 

subject to testimony.  This may be done through such methods as: 

 limiting interviews; 

 prohibiting depositions; 

 requiring submission of questions prior to examination; 

 setting place and conditions for interviewing or conducting any other proceeding; and 

 permitting or prohibiting attendance of any person at a proceeding.  
See §92.55(3); Rule 8.245(i)(4). 

 
4. In ruling on a motion to protect a child under age 16 in this manner, the court shall 

consider: 

 age of the child; 

 nature of offense or act; 

 relationship of child to parties in the case (or defendant in criminal action); 

 degree of emotional trauma for the child that will result as a consequence of a party’s 
(defendant’s) presence; and 

 any other fact that the court deems relevant.  
See §92.55(2)(a). 

 
5. In camera examination requires a motion and hearing to request that a child who is either 

under age 16 or mentally retarded be examined by the court outside of the presence of 
other parties, the request which may be filed by any party or on the court’s own motion.  
§92.55(1); Rule 8.255(d)(2).   

 

 Specific written findings of fact must be made on the record by the court regarding the 
reasons for authorization of an in camera examination.  Rule 8.255(d)(2)(C).   

 

 Considerations for this include, but are not limited to: 
o child’s age; 
o nature of the allegation; 
o relationship between child and alleged abuser; 
o likelihood of the child suffering emotional or mental harm from testimony in open 

court; 
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o likelihood that child’s testimony will be more truthful if given outside the presence 
of other parties; 

o adverse effects of cross-examination on the child; and 
o manifest best interest of the child. 
See §92.55(2)-(3); Rule 8.255(d)(2)(C). 

 
6. Videotaped testimony is permissible for witnesses or victims under the age of 16 or who 

are mentally retarded.  §92.53; Rule 8.255(d)(2)(D).  
 

 To warrant videotaped testimony, the court must find a “substantial likelihood that a 
victim or witness... would suffer at least moderate emotional or mental harm” if 
required to testify in open court in the presence of alleged perpetrator.  §92.53(1). 

 

 Findings must be made on the record by the court.  §92.53(7); Rule 8.255(d)(2)(C).   
 

 However, failure to make specific findings of fact on the record, as required by §92.53, 
does not constitute fundamental error.  Feller v. State, 637 So.2d 911 (Fla. 1994).  
 

 If a witness is unavailable as defined in §90.804(1) and §92.53(1), the court may also 
permit videotaping of testimony. Typically, videotaping of testimony will occur prior to 
hearing, but may also occur at any other time after court grants the motion, provided 
reasonable notice has been provided to each party. §92.53(6). 

 
Particularly if there are pending criminal proceedings related to a dependency case, strict adherence to 
the procedures below is recommended: 

 Judge or special master must preside at videotaping unless: 
o the child is represented by counsel or Guardian ad Litem; 
o there is stipulation from representative of child, as well as each party, that the 

presence of judge or special master can be waived; and 
o the court finds at a hearing on motion for videotaping that presence of judge or 

special master is unnecessary to protect witness. 
 

 Unless waived, defendant/alleged perpetrator must be allowed to be present; however, 
they may be required to view the testimony through two-way mirror or another method 
allowing them to hear and see the child, but ensuring that the child cannot see or hear 
them.  To that end, communication between the alleged perpetrator and attorney can 
be established through “any appropriate private method.” 
 

 Any party, or the court on its own motion, may request the aid of an interpreter to assist 
in formulating methods of questioning or interpreting the answers of a child.   

 §92.53(5). 
 

7. Closed-circuit television testimony requirements for motion and hearing are similar to 
those for videotaped testimony.  §92.54(1); Rule 8.255(d)(2)(C)(iv). Specific findings must be 
made on the record, including findings of fact as to basis of ruling.  §92.54(5).  
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The only individuals who may be in the room during the taking of the closed-circuit television testimony 
are: 

 judge; 

 attorney for the state; 

 “defendant” (parent or legal custodian); 

 “defendant’s” attorney; 

 operators of closed-circuit television equipment; 

 interpreter; and 

 one other person who “in the opinion of the court, contributed to the well-being of the 
child... and who will not be a witness in the case.”  

 §92.54(3). 
 
Parents or legal custodians may be required by the court to view the testimony from the courtroom or 
another location, as the court must ensure that the parent or legal custodian be able to see and hear 
testimony, without the child seeing or hearing parent or legal custodian.   
 

 The court must also ensure that parents or legal custodians have “immediate and direct 
communication with counsel,” which can be established through appropriate electronic 
methods upon request.  §92.54(4).    

 
Parties must choose either testimony by videotape or testimony by closed-circuit television, as 
videotape testimony is inadmissible in a proceeding where the witness has testified by the use of closed 
circuit television.  §92.53(6). 
 

8. Introduction of hearsay evidence. 

 Regardless of the child’s availability to testify, statements of child victims are 
permissible as evidence within strict guidelines. §90.803(23).   
 

 The specific exception applies when: 
o the statement is made by a child victim describing any act of neglect, abuse or 

sexual abuse, the offense of child abuse or aggravated child abuse, or any offense 
involving an unlawful sexual contact, act, intrusion, or penetration performed in the 
presence of, with, by, or on the declarant child, which is not otherwise admissible, 
and  

o the child is of a physical, mental, emotional, or developmental age of 11 or less. 
See §90.803(23)(a). 

 

 The court must make findings regarding the grounds for admission of the statement on 
the record.  §90.803(23)(c). 
 

 The court must find that the time, content, and circumstances of the statement are 
sufficiently reliable.  §90.803(23)(a)(1); See In the Interest of D.P., 709 So.2d 633 (Fla. 2d 
DCA 1998).   

 

 In making that determination, the court may consider items such as the following: 
o mental and physical age and maturity of the child; 
o nature and duration of the abuse or offense; 
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o relationship of child to offender; 
o reliability of assertion; 
o reliability of child victim; and 
o any other factor deemed appropriate by the court. Other factors include, but are 

not limited to:  
 a consideration of the statement’s spontaneity,  
 whether statement was made at the first available opportunity following the 

incident,  
 whether the statement was elicited in response to questions posed by adults,  
 the mental state of the child,  
 whether child used terminology unexpected of one of a similar age,  
 ability of child to distinguish between reality and fantasy,  
 vagueness of accusations,  
 potential motive or lack thereof to fabricate a statement,  
 the possibility of improper influence by participants to a domestic dispute, and 
 contradictions within the statement, and the like.  

§90.803(23)(a)(1); see also State v. Townsend, 635 So.2d 949 (Fla. 1994).  
 

 Further, the child must either: 
o testify, or  
o be found “unavailable” pursuant to §90.804(1), provided there is other 

corroborative evidence of the abuse or offense.  
§90.803(23)(a)(2). 

 

 While corroborative evidence is required under §90.803(23)(a)(2), exactly how much is 
unclear. See Thomas v. State, 760 So.2d 1138 (Fla. 5th DCA 2000); In the Interest of C.W., 
681 So.2d 1181 (Fla. 2d DCA 1996).   
 

 Proper corroborative evidence has been known to include such items as physical 
evidence of abuse, statements from defendant, and similar fact evidence from a source 
other than the child victim. 

 

 See also Zmijewski v. B’Nai Torah Congregation of Boca Raton, Inc., 639 So.2d 1022 (Fla. 
4th DCA 1994) (finding that medical opinions that child exhibited signs of sexual abuse 
were sufficient evidence to corroborate child’s hearsay statement); R.U. v. DCF, 777 
So.2d 1153 (Fla. 4th DCA 2001) (stating that child’s other out-of-court statements were 
not other corroborative evidence, but admissions by the defendant could be); Reyner v. 
State, 745 So.2d 1071 (Fla. 1st DCA 1999) (allowing statements to the police by the 
defendant to be used to corroborate child’s hearsay statements); Perez v. State, 536 
So.2d 206 (Fla. 1988) (allowing defendant’s admission to police to be used as 
corroborative evidence); Jones v. State, 728 So.2d 788 (Fla. 1st DCA 1999) (finding that 
similar fact evidence of defendant’s other conduct could be used to corroborate child’s 
hearsay statement regarding occurrence of abuse). 
o On the other hand, a psychologist’s opinion that “something did occur” based on 

observed and reported behaviors was not sufficient to amount to corroborative 
evidence.  See Doe v. Broward County School Board, 744 So.2d 1068, 1071 (Fla. 4th 
DCA 1999).   
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o Also, statements by an alleged perpetrator that merely place him in proximity to the 
child (as opposed to details within denials that are directly related to the 
misconduct), have been found insufficient to corroborate child’s testimony.  See 
Ghelichkhani v. State, 765 So.2d 185 (Fla. 4th DCA 2000). 

           

 In addition to the requirements for unavailability in §90.804(1), a determination of 
unavailability for this exception must include a finding that the child’s participation in 
the hearing would result in a substantial likelihood of severe emotional or mental 
harm, which is a more rigorous standard than that required for videotaped or closed 
circuit television testimony (which is a substantial likelihood of moderate emotional or 
mental harm.  §90.803(23)(a)(1).    

 

 A child may be deemed “unavailable” pursuant to the “existing physical or mental illness 
or infirmity” exception contained in §90.804(1) due to the “child’s age and lack of 
understanding as to the duty or obligation to tell the truth.”  State v. Townsend, 635 
So.2d 949 (Fla. 1994). 

 

 While, in a criminal action, there is a requirement for special notice to defendant no 
later than 10 days prior to trial that a hearsay statement will be offered as evidence, 
there is no notice requirement for use of child victim’s out-of-court statement in a 
dependency proceeding, as long as the other requirements have been met.  
§90.803(23)(b). 

 

 
 

W. Unified Family Court. 

 

1. History.   

 

In 1991, the Legislature’s Commission on Family Courts issued its report pursuant to the legislative 
directive to  

 develop specific guidelines for the implementation of a family law division within each 
judicial circuit;   

 provide recommendations for statutory, rule and organizational changes;  and  

 recommend necessary support services. 

 

In addition to recommending that circuits create family law divisions, the Commission emphasized the 
necessity of providing support services, additional judicial and court personnel, and developing criteria 
for assignment of family law judges.  The primary impetus of these recommendations was the 
protection of children in court and the improved resolution of family problems. 

 

Following the Commission's recommendations, the Florida Supreme Court issued an opinion in 1991 
approving the recommendations of the Commission. In Re Report of Commission on Family Courts, 588 
So.2d 586, 587 (Fla. 1991).  (“Family Courts I”).  The Commission's report is detailed and is set forth in 
part in Family Courts I, including the need for "proper resources" to fulfill their responsibilities, including 
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"domestic violence assistance programs;  guardians ad litem to represent dependent children and 
children in contested custody cases;  home assessment services;  sufficient staff to operate  
enforcement of support services;  and case coordination/receptionist staff."  Id. at 588-89.  

 

In 1994, the Court issued a second opinion In re Report of the Commission on Family Courts, 633 So.2d 
14 (1994)(“Family Courts” II) "to further refine and implement the family court divisions of the circuit 
courts."  Id. at 16.  The Court emphasized the goal of a family court was to establish a "comprehensive 
approach coordinating all judicial efforts in cases affecting the same family, regardless of the sometimes 
necessary geographical separation of courthouse facilities or the manner in which dockets for different 
types of cases are structured and managed."  Id. at 17.  The Court emphasized that trial courts must 
coordinate and maximize court resources, such as guardians ad litem, mediation, law clerks, and 
computer systems, for the benefit of children and families in litigation and establish necessary linkages 
with community-based resources, including substance abuse treatment counseling, specialized training 
and parenting courses, and social services. 

 

This opinion created the Family Court Steering Committee, which was tasked with identifying the 
guiding principles and recommendations for a model family court in Florida. 

  

Following several years of study, the Family Court Steering Committee filed its recommendations with 
the Supreme Court.  In May 2001 the Court issued its unanimous opinion in In re Report of Steering 
Committee, 794 So.2d 518 (Fla. 2001).  (“Family Courts”).   

 

2. Guiding Principles.  The opinion recites twelve guiding principles of a family court as a 
foundation for defining and implementing a model family court, among those: 

 

 Children should live in safe and permanent homes.      

               

 The needs and best interests of children should be the primary consideration of any 
family court.      

                      

 All persons, whether children or adults, should be treated with objectivity, sensitivity, 
dignity and respect.    

                 

 Cases involving inter-related family law issues should be consolidated or coordinated to 
maximize use of court resources to avoid conflicting decisions and to minimize 
inconvenience to the families. 

 

 A key part of the family court process should be establishment of processes that 
attempt to address the family's interrelated legal and non-legal problems to produce 
results that improve the family's functioning. The process should empower families 
through skills development, assist them to resolve their own disputes, provide access to 
appropriate services, and offer a variety of dispute resolution forums where the family 
can resolve problems without additional emotional trauma. 
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 Wherever possible, parties and their attorneys should be empowered to select 
processes for addressing issues in their cases that are compatible with the family's 
needs, financial circumstances, and legal requirements.       

        

 The court is responsible for managing its cases with due consideration of the needs of 
the family, the litigants, and the issues presented by the case.    

             

 There should be a means of differentiating among cases so that judicial resources are 
conserved and cases are diverted to non-judicial and quasi-judicial personnel for 
resolution, when appropriate and consistent with the ends of justice.         

           

 Trial courts must coordinate and maximize court resources and establish linkages with 
community resources. 

 

 The court's role in family restructuring is to identify services and craft solutions that are 
appropriate for long-term stability and that minimize the need for subsequent court 
action. 

 Court services should be available to litigants at a reasonable cost and accessible 
without economic discrimination. 

 

 Courts should have well trained and highly motivated judicial and non-judicial 
personnel.                         

 

3. Types of cases included.  In its Family Courts IV opinion, the Court specified the enumerated 
cases that "shall be included within the family division of each circuit," 794 So.2d at 525, 
and reiterated that the type of cases included were consistent with our precedent.  "Indeed, 
broad jurisdiction over all problems involving a single family is one of the key components of 
a unified court."  Id. These cases include all the cases we traditionally refer to as "family 
cases" and include:  

 dissolution of marriage 

 division and distribution of property arising out of a dissolution of marriage 

 annulment 

 support unconnected with dissolution of marriage 

 paternity 

 child support 

 URESA/UIFSA 

 custodial care of and access to children 

 adoption 

 name change 

 declaratory judgment actions related to premarital, marital, or postmarital agreements 

 civil domestic and repeat violence injunctions 

 juvenile dependency 

 termination of parental rights 

 juvenile delinquency 

 emancipation of a minor 
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 CINS/FINS 

 truancy 

 modification and enforcement of orders entered in these cases. 

 

4. One family, one judge and one family, one team.  The model recognizes the importance of 
coordinating multiple cases involving one family, whether that is accomplished by the "one 
family, one judge" or the "one family, one team" approach, in order to both maximize 
resources and minimize the likelihood of inconsistent orders and conflicting approaches. 

 

5. Coordination of cases.  Pending family cases are coordinated and managed by a staff 
member or team of staff members to facilitate the delivery of appropriate social services, 
maximize judicial resources, avoid conflicting court orders, and prevent multiple court 
appearances by the parties on the same issues.  The judge's role of performing these non-
judicial duties and providing continuity to the family is shifted to a staff member or team of 
staff.  Thus, judges should be able to conserve their time and energy for resolving issues 
properly determined by the adversary process and fashioning appropriate remedies.  

 

 Notice of Related Cases. The petitioner in a family case shall file with the court a notice 
of related cases, if related cases are known or reasonably ascertainable. A case is related 
when: 

 it involves any of the same parties, children, or issues and it is pending at the time the 
party files a family case; or 

 it affects the court’s jurisdiction to proceed; or 

 an order in the related case may conflict with an order on the same issues in the new 
case; or 

 an order in the new case may conflict with an order in the earlier litigation. Rule of 
Judicial Administration 2.545(d)(1). 

 

For additional information regarding Unified Family Court, please contact the Office of the State Courts 
Administrator, Office of Court Improvement, 500 South Duval Street, Tallahassee, Florida 32399-1900 or 
call (850) 414- 1507. 
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SHELTER HEARING AT A GLANCE 

 

 

RELEVANT STATUTES & 

RULES 
Florida Statutes §§39.395 - 39.402. 
Rules of Juvenile Procedure 8.305.   

PURPOSE OF HEARING 

A non-adversarial hearing at which the court determines if probable cause 
exists to remove a child or keep a child in shelter status pending further 
investigation of the case and whether removal can be avoided through 
reasonable efforts by DCF.  §§39.01(69), 39.402(1). 
The shelter hearing is comparable to a first appearance in criminal court, except 
that at the shelter hearing the parents have the right to be heard and present 
evidence.  
§39.402(5)(b)(1).  

TIME FRAME 

Hearing within 24 hours of removal.  §§39.402(8)(a), 39.401(3). 
 
If a judge other than the juvenile judge conducts the hearing, the juvenile judge 
must review the case within 2 working days.  §39.402(12); Rule 8.305(b)(11). 
 
Under certain circumstances the hearing may be continued for up to 72 hours, 
but child remains in shelter.   
§39.402(5)(b)(2). 

BURDEN OF PROOF 
Standard of proof for probable cause is that which is necessary for an arrest 
warrant.  Rule 8.305(b)(3). 

RULES OF EVIDENCE The court may hear all relevant material evidence.  
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SHELTER HEARING CHECKLIST 

 

A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parties were properly served. 

 As to any identified absent parent, determine whether a diligent search was completed by 
DCF. 

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 

B. Review DCF’s efforts to locate and advise absent parent of hearing. 
 
C. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood. 

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 
 
D. Determine from petition and other evidence (if offered) whether there is probable cause to 

believe that: 

 The child has been abused, neglected, or abandoned, or is suffering from or is in imminent 
danger of illness or injury as a result of abuse, neglect, or abandonment; 

 The parent or legal custodian of the child has materially violated a condition of placement 
imposed by the court; or 

 The child has no parent, legal custodian, or responsible adult relative immediately known 
and available to provide supervision and care.  
§39.402(1)(a)-(c). 

 
E. Make specific finding of fact regarding necessity for removal and that reasonable efforts to 

prevent removal or alternatively, that DCF is not required to make such efforts. 
 
F. Determine whether remaining in the home is contrary to the welfare of the child.  

§39.402(8)(h)(3). 
 
G. Determine whether placement in shelter is in the best interests of the child.  §39.402(8)(h)(2). 
 
H. If child is removed, determine placement. 
 
I. If child is removed, order visitation unless not in best interest of the child.  §39.402(9). 
 
J. If child is removed, order parents to pay child support.  §39.402(11)(a). 

 See appendix titled, “Model for Child Support in Dependency Cases.” 
 

 
K. Medical information must be provided to the department. §39.402(11)(b). 
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L. Have parties provide permanent mailing address. 

 Advise parties the court will use the address for notice purposes until notified otherwise in 
writing.  §39.402(8)(g). 

 
M. Advise parents of the importance of their active participation in all proceedings.  Rule 

8.305(b)(6)(d). 
 
N. DCF shall make voluntary services available to parents/legal custodians who request them. 
 
O. Have parents disclose relative placements and placements of previously adopted siblings, if 

any. §§39.402(17), 39.401(3)(b); Rule 8.305(b)(9). 
 
P. Advise parents of termination of parental rights if they do not substantially comply with the 

case plan. §39.402(18); Rule 8.305(b)(10). 
 
Q. Set next hearing: Arraignment §39.506. 

 28 days from shelter hearing; or 

 If demand for early filing is made: 7 days from filing of petition. 

 Set case planning conference (providing date, time and location). 
 
R. Requirements for written order. 

 Identification of parties present.   §39.402(8)(h). 

 DCF made a good faith effort to locate absent parent.   
 §39.402(5)(a). 

 Findings regarding indigency and appointment or waiver of counsel.   
§39.013(9). 

 Probable cause for removal exists, based on criteria in §39.402(8)(h)(1). 

 Available services will not eliminate need for placement. 
 §39.402(8)(h)(3). 

 Reasonable efforts to prevent/eliminate need for removal or continued removal were made 
by DCF.  §§39.402(8)(h)5; 39.402(10)(a). 

 Placement in shelter is necessary to protect the child based on criteria in  
§39.402(1),(2).  

 Placement in shelter is in the child’s best interests.  §39.402(8)(h)(2). 

 Remaining in the home is contrary to the welfare of the child because the home situation 
presents a substantial and immediate danger to the child’s physical, mental or emotional 
health or safety.  §39.402(8)(h)(3). 

 Based on allegations in the petition, there is probable cause that the child is dependent.   
§39.402(8)(c)4; Rule 8.305(b)(2). 

 Require parents to provide financial information necessary to calculate child support.   
§ 39.402(11)(a). 

 Parties notified in writing of date/time/location of next hearing and of the importance of 
their active participation.  §39.402(8)(h)(6). 

 Determination of why services are not available.  §39.402(10)(b). 
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COLLOQUY: SHELTER HEARING WITH PARENT APPEARING 

Note: Please use this colloquy in conjunction with the Shelter Hearing Checklist. Do not rely on the 
colloquy alone; refer also to the checklist and information discussed in the “Shelter Hearing” section of 
the benchbook. 

  

Swear in all witnesses.   Explain Purpose of Hearing. 
 
1. Ask all persons present at the hearing to identify themselves for the record. 
 
2. Ask the Parent(s) to state their full name(s) and address(es). 
 
3. Inform the Parent(s) of the following: You have the right to be represented by an attorney at 

each hearing.  If you are indigent, you have the right to have an attorney appointed for you by 
the court.  (Note: waivers of counsel must be on the record and must be knowing, intelligent, and 
voluntary.) 

 
4. Appoint Counsel: If the parent is eligible for appointed counsel and requests appointed counsel, 

appoint one.  If the parent is ineligible or knowingly, intelligently, and voluntarily waives 
counsel, ask if the parent wants to proceed pro se or hire a private attorney. (Note: Explain what 
“pro se” means.) 

 
5. Order the following: The parent(s) are hereby ordered to provide the Court with a permanent 

mailing address.  
 
6. Ask Parent(s) the following:  

a. Do you understand that the address you provide will be used by the Court and the 
Department to provide you with notice of all court hearings and Orders? 

b. Do you understand that this address will be used until you notify the Department and the 
Court in writing of a new mailing address? 

c. Do you understand that an Affidavit and Petition to Shelter requesting the state to shelter 
your child(ren) has been filed against you? 

d. Were you given a copy of the Shelter Petition? 
e. Has paternity of the child been established? (If applicable) 

 
7. Appoint the GAL: The Guardian Ad Litem is hereby appointed to represent the child(ren).  (If no 

Guardian Ad Litem was previously appointed, appoint one.) 
 
8. Ask the Department the following:  

a. What reasonable efforts has the Department made to eliminate the need for removal of the 
child(ren) from the home?  (Ask about what services have been offered.) 

b. Does the Department have any additional evidence to present, other than what is set forth 
in the Affidavit? 

c. What efforts were made to locate the parents who are not present at the hearing and to 
notify them of the child’s removal? 

 
9. Conduct an evidentiary hearing; allow all witnesses to testify. 
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10. Make a Probable Cause determination.  (If Probable Cause is found proceed to next question; 

otherwise, dismiss the Shelter Petition and order the child(ren) to be returned.) 
 
11. Ask the Department and Parent(s): Is the child(ren) placed with a relative?  If no, are there 

relatives who might be considered as placements for the child(ren)?   
 
12. Inform the Parents:  

a. You (Parent(s)) shall provide the court and all parties identification and location information 
regarding the relatives. You also have a continuing duty to inform the Department of any 
relative who should be considered for placement. 

b. If you (Parent(s)) fail to substantially comply with the case plan, your parental rights may be 
terminated and the child(ren)’s out-of-home placement may become permanent. 

c. You (Parent(s)) shall bring proof of income to the arraignment hearing. 
d. You (Parent(s)) shall provide all known medical information to the department. 

 
13. Ask the Department: What type of visitation does the Department recommend? (Court must 

order visitation, including frequency and parameters of visitation, unless there is a showing by 
clear and convincing evidence that visitation is not in child’s best interest.) 

 
14. Address child support: See appendix titled, “Model for Child Support in Dependency Cases.” 

 
15. Set next hearing: An Arraignment Hearing is hereby set for: (Date and Time) (Must be set within 

30 days and parents must be ordered to appear at that time and place and advised the Court as 
to who will enter a Consent to Dependency on their behalf if they fail to appear.) 
 

16. Set mediation and/or case plan conference: A mediation is hereby set for: (Date and Time) 
(Some circuits may use mediation as a case plan conference.)  A case plan conference is hereby 
set for: (Date and Time) (Some circuits may use mediation as a case plan conference.) 
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SHELTER HEARING 

 

A. Generally. 

 
1. Explain purpose of hearing. 

 
The shelter hearing is a non-adversarial hearing which takes place within 24 hours of removal.  
§§39.402(8)(a), 39.401(3).  The court considers DCF’s affidavit and petition and other evidence, if 
presented, to determine if probable cause exists to remove a child or keep a child in shelter status 
pending further investigation of the case.  §39.402(1).  
 
The shelter hearing is comparable to a first appearance, except that parents have the right to be heard 
and present evidence.  §39.402(5)(b)(1). 
 
“Shelter” is temporary placement for the child with a relative or non relative, or in a licensed home or 
facility, for the temporary care of the child who is alleged to be or has been found to be dependent, 
pending disposition before or after adjudication.  §39.01(68). 
 
“Shelter hearing” means a hearing in which the court determines whether probable cause exists to keep 
a child in shelter status pending further investigation of the case.  §39.01(69). 
 

2. Swear in the parties. 
 

3. Identify those present and their relationship to the case.   
   See  General  Issues Section M, Parties and Participants. 

 

 Require interested persons present to state on the record the names, addresses and 
relationships of all parents, prospective parents and next of kin of the child.   
§39.402(8)(b).  

 

 Conduct paternity inquiry for each child if paternity has not been established.  See Tab, 
Paternity Inquiry and Diligent Search. 

 
4. Taking a child into custody. 

 
By statute, DCF shall place a child in shelter (prior to the court hearing) when it has probable cause to 
believe that: 

 the child has been abused, neglected, or abandoned, or is suffering from or is in 
imminent danger of illness or injury as a result of abuse, neglect, or abandonment; or 

 the parent or legal custodian of the child has materially violated a condition of 
placement imposed by the court; or 

 the child has no parent, legal custodian, or responsible adult relative immediately 
known and available to provide supervision and care and if DCF makes a determination 
that the provision of appropriate and available services that will not eliminate the need 
for such placement.  §39.402(1)(2). 
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 Whenever a child is taken into custody, DCF shall immediately notify the parents/legal 
custodians and provide a statement setting forth a summary of procedures in 
dependency cases and notify them of their right to obtain their own attorney.  
§39.402(3). 

 
A responsible adult relative or the adoptive parent of the child’s sibling shall be given priority 
consideration over a licensed placement.  §39.401(3)(b). 
 
Judicial review and approval is required within 24 hours after placement for all nonrelative placements.  
§39.401(5). 
 

5. Hearings by duty judges. 
 
If a judge other than the juvenile judge conducts the shelter hearing, the juvenile judge must review the 
case within 2 working days.  §39.402(12); Rule 8.305(b)(11). 
 

6. The shelter hearing may be continued for up to 72 hours, 

 if the court determines additional time is necessary to obtain/review documents in 
order to appropriately determine the risk to the child, or  

 if the parents/legal custodians appear at the shelter hearing without counsel and 
request time to consult with counsel. 

 
The child shall remain in shelter during the period of time granted for the continuance.  §39.402(5)(b).   
  

7. Appoint Guardian ad Litem to represent the best interests of the child.  §39.402(8)(c). See 
General Issues Section F, Guardian ad Litem. 

 
8. Probable cause shall be determined in a non-adversary manner applying the standard of 

proof necessary for an arrest warrant. Rule 8.305(b)(3). 
 

9. The court may hear all relevant and material evidence.  Rule 8.305(b)(5). 

 The court may base its determination on the sworn complaint, testimony or affidavit, or 
written and oral reports.   

 Evidence may be considered to the extent of its probative value even though it would 
not be competent at an adjudicatory hearing. 

 Hearsay is permitted. 

 The parents must be afforded the opportunity to present evidence and testimony if they 
wish. See G.P. v. Family Continuity Program, 875 So.2d 715 (Fla. 2nd DCA 2004); A.M.T. 
v. DCF, 890 So.2d 551 (Fla. 5th DCA 2005); S.M. v. DCF, 890 So.2d 552 (Fla. 5th DCA 
2005). 

 

B. Review DCF’s efforts to locate and advise absent parent of hearing.   

 Parents are entitled to notice that best insures their actual knowledge of the date, time 
and location of the shelter hearing. §§39.402(5)(a), 39.502(1).   

 Personal service not required.   
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1. If the parents/legal custodians cannot be identified/located, 

 if they are outside the court’s jurisdiction; 

 if they are not known; 

 if they cannot be located; or 

 if they refuse/evade service, they shall be given such notice as best ensures their actual 
knowledge of the date, time and location of the shelter hearing.  §39.402(5)(a). 

 
2. Good faith effort to provide notice is required.  §39.402(8)(b). 

  

 If no good faith effort to locate parents, consider continuing hearing with child in 
shelter, and requiring such efforts. 

 

 If court finds DCF made good faith effort to locate parents, failure to provide notice 
does not invalidate the shelter order.   

 §39.402(8)(b). 
 

If a parent is in the local jail arrange to have the parent transported to the hearing. 
 
If the parent is in prison, attempt to arrange for appearance by speaker phone, with consent of the 

parties.  See Rule 2.530, Rules of Judicial Administration. 

 
3. If a parent is not present: 

 the person attempting to provide notice must advise the court (either in person or by 
sworn affidavit) of the attempts to provide notice.  §39.402(5)(a); Rule 8.305(b)(1). 

 
4. Contents of written notice to parents. 

 Written notice to parents or legal custodians must state: 
o they will be given an opportunity to be heard and to present evidence at the shelter 

hearing; and 
o they have the right to be represented by counsel, and, if indigent, the parents have 

the right to be represented by appointed counsel, at the shelter hearing and at each 
subsequent hearing or proceeding, pursuant to the procedures set forth in §39.013.   

o If the parents or legal custodians appear for the shelter hearing without legal 
counsel, then, at their request, the shelter hearing may be continued up to 72 hours 
to enable the parents or legal custodians to consult legal counsel.  If a continuance 
is requested by the parents or legal custodians, the child shall be continued in 
shelter care for the length of the continuance, if granted by the court.   

       §39.402(5)(b). 
 

C. At each proceeding, the court shall advise parents of the right to counsel.                 
§39.013(9). 

 

 Ascertain whether the right to counsel is understood.  
§9.013(9)(a). 

 



 

78 

 

 The court shall appoint counsel for indigent parents.   
§9.013(9)(a). 

 
1. The hearing may be continued for up to 72 hours if parents appear at the hearing 

unrepresented and request time to consult with counsel.  §39.402(5)(b). 
 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 
The child shall remain in shelter during the period of time granted for the continuance.  §39.402(5)(b). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental conditions; 

 age; 

 education; 

 experience; 

 the nature or complexity of the case; 

 or other factors. 
See §39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.  §39.013(9)(b).   
 
5. If the attorney-client relationship is discontinued, the court must advise the parent of the 

right to have new counsel retained or appointed for the remainder of the proceedings.   
§39.013(9)(b). 

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply.  §39.013(9)(d).    

 

D. Determine from petition and other evidence (if offered) whether there is 
probable cause to believe that: 

 the child has been abused, neglected, or abandoned, or is suffering from or is in 
imminent danger of illness or injury as a result of abuse, neglect, or abandonment; or 

 the parent or legal custodian of the child has materially violated a condition of 
placement imposed by the court; or 
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 the child has no parent, legal custodian, or responsible adult relative immediately 
known and available to provide supervision and care; 

AND 
that available services will not eliminate the need for placement.  

§§39.402(8)(d)(1), 39.402(2).  
 
In determining probable cause, apply standard of proof necessary for search warrant.  Rule 8.305(b)(3). 
 

1. Contents of Petition/Information from DCF. The shelter petition should: 

 Specify the name, address, date of birth, and sex of the child or, if unknown, designate 
the child by any name or description by which he or she can be identified with 
reasonable certainty.  Rule 8.305(a)(1). 
 

 Specify the name and address, if known, of the child's parents or legal custodian and a 
description of DCF’s efforts to notify them of the shelter hearing.  Rule 8.305(a)(2); 
§39.402(8)(b). 

 

 If the child has been removed from the home, state the date and time of the removal.  
Rule 8.305(a)(3).  See also §39.402(8)(a) (a child may not be held in shelter for more 
than 24 hours unless an order so directing is entered by the court after a shelter 
hearing).  
 

 Provide probable cause that reasonable grounds for removal exist, §39.402(8)(d), and 
that the provision of appropriate and available services will not eliminate the need for 
placement.  DCF may also indicate that additional time is necessary. 

 

 Specify that the child is of an age subject to the jurisdiction of the court.  
Rule 8.305(a)(4). 

 

 State the reasons why the child needs to be placed in a shelter. Rule 8.305(a)(5). 
 

 List the reasonable efforts, if any, that were made by DCF to prevent or eliminate the 
need for the removal or continued removal of the child from the home or, if no such 
efforts were made, a description of the emergency which existed that prevented these 
efforts.  §39.402(8)(h)(5); Rule 8.305(a)(6). See  Shelter Hearings section E . 

 

 State that placement in shelter care is necessary based on the criteria in §§39.402(1)-
(2), 39.402(8)(h)(1).  

 

 State that placement in shelter care is in the best interest of the child.  §39.402(8)(h)(2).  
 

 State that continuation of the child in the home is contrary to the welfare of the child 
because the home situation presents a substantial and immediate danger to the child's 
physical, mental, or emotional health or safety which cannot be mitigated by the 
provision of preventive services.  §39.402(8)(h)(3).  
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 State that based upon the allegations of the petition for placement in shelter care, there 
is probable cause to believe that the child is dependent.  §39.402(8)(h)(4).  

 

 Recommend where the child is to be placed or DCF to be responsible for placement.  
Rule 8.305(a)(7). 

  
The petition should be signed by the petitioner and, if represented by counsel, by the petitioner's 
attorney.  Rule 8.305(a)(8). 
 
DCF shall also provide the court with: 

 any available law enforcement, medical, or other professional reports; and 

 abuse hotline reports pursuant to state/federal confidentiality requirements.   
§39.402(8)(e). 

 
2. The court should advise parents of:   

 The reason why child is in custody and why DCF requests continued placement.  Rule 
8.305(b)(6). 

 The right to present placement alternatives.  Rule 8.305(b)(6)(B). 

 The importance of active participation in all hearings.  Rule 8.305(b)(6)(D). 
 

3. Determine that the parent/legal custodian received a copy of the petition and has read it. 

 If there are literacy or language barriers, have the petition read to them. 

 Appoint an interpreter if necessary. 
 

4. Give parents/legal custodians opportunity to be heard and present evidence.  Rule 
8.305(b)(4). 

 
5. If no probable cause is found, the court may: 

 Withhold ruling and continue hearing for up to 72 hours for additional evidence while 
the child remains in shelter. §39.402(8)(d)(2). 

 Find no probable cause and return child to parents. 
 

6. If probable cause is found, the court may consider evidence and testimony of interested 
persons. Rule 8.305(b)(4). 

 

E. Make specific finding of fact regarding necessity for removal and that reasonable 
efforts were made to prevent the child’s removal from the home or, alternatively, 
that reasonable efforts are not required.  §§39.402(8)(d)(1); 39.408(8)(h)(5); 
39.408(10). 

 

DCF must establish probable cause that reasonable grounds for removal exist and available services 
will not eliminate the need for placement.  §39.402(8)(d)(1).  However, under certain circumstances, 
ASFA does not require reasonable efforts, which is codified in §39.402(8)(h)(5).  Florida law deems 
DCF to have made reasonable efforts as opposed to not requiring such efforts.   

See  §39.402(8)(h)(5): 45 C.F.R.  §1356.21(b)(3). 
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 If the provision of appropriate and available services would allow the child to remain 
safely at home, the child may not be removed from the home or continued out of home 
pending disposition.  §39.402(7). 

 

 If the prevention or reunification efforts of DCF will allow the child to remain safely at 
home, the court shall allow the child to remain in the home.  §39.402(7). 

 

 If the child’s safety and well-being are in danger, the child shall be removed and 
continue to be removed until the danger has passed §39.402(7). 

 

 If the child has been removed from the home and the reasons for removal have been 
remedied, the child may be returned to the home.  §39.402(7). 

 
1. A court finding that “reasonable efforts have been made to prevent the child’s removal 

from home” must be made within 60 days of the child’s actual removal from the home.   
 

 If it is not made within this period, the child’s entire stay in care is ineligible for Title IV-E 
funding.  45 C.F.R. § 1356.21(b)(1)(ii). 

 

 The reasonable efforts finding must be included in the court’s written order.   
§39.402(8)(h)(5). 

 
2. DCF is deemed to have made reasonable efforts under §39.402(8)(h)(5) when: 

 first contact between the family and DCF occurs during an emergency,   
§39.402(8)(h)(5)(a); 
 

 preventive services in the home cannot mitigate substantial and immediate danger to 
the child’s physical, mental or emotional health or safety, 
 

 child cannot remain safely in the home (because either there are no preventive services 
that can ensure the health/safety of the child or even with such services the child’s 
health/safety cannot be ensured), or  

 

 DCF pleads §39.806(1)(f)-(i): 
(f) egregious conduct; 
(g) aggravated child abuse, sexual abuse, or chronic abuse; 
(h) parent has committed murder or felony assault with serious bodily injury to a child; 

or 
(i) parental rights to a sibling have been involuntarily terminated.  

 

F. Determine whether remaining in the home is contrary to the welfare of the child.  
§39.402(8)(h)(3). 

 
If the home situation presents a substantial and immediate danger to the child’s physical, mental or 
emotional health or safety which cannot be mitigated by the provision of preventive services, it is 
contrary to the child’s welfare to continue in the home.  §39.402(8)(h)(3). 
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1. Under ASFA, “contrary to welfare” findings must be detailed and must be made in the first 

court order on the child’s removal.  45 C.F.R. §1356.21(c). 

 Affidavits, nunc pro tunc orders or orders simply referring to the statutory requirement 
for such findings do not meet the ASFA requirement.  45 C.F.R. §1356.21(d)(2). 
 

 A finding that placement is in the child’s best interest is sufficient. 
 

 Failure to make the “contrary to welfare” finding in the first court order on removal will 
make the child’s stay in care ineligible for Title IV-E funding.  45 C.F.R. §1356.21(c).  This 
cannot be remedied at a later hearing (unless child has returned home and a new 
placement in foster care is necessary).  45 C.F.R. §1356.21(c). 

 

G. Determine whether placement in shelter care is in the best interests of the child.  
§39.402(8)(h)(2). 

 

H. If child is removed, determine placement. 

 
Safety of the child is the paramount consideration in making placement decisions.  42 U.S.C. 
§671(15)(a); 45 C.F.R. §1356.21(b). 
 

1.  “Shelter” can be placement with a relative or non-relative, or in licensed home or facility.  
 §39.01(68). 

 
Although the court does have the authority to place a child in the Department’s custody, the court does 
not have the ability to direct DCF to place the child in a specific home or institution. See State Dept. of 
Health and Rehabilitative Services v. Brooke, 573 So.2d 363 (Fla. 1st DCA 1991). 
 

2. Placement options: 

 any person for whom DCF has positive home study 
 

 custody to DCF with permission to release without further hearing to court specified 
person (including non-offending parent) upon positive home study 

 

 custody to DCF with permission to release without further hearing to person selected by 
DCF upon positive home study 

 

 custody to DCF with directions for a home study for  a specified person.  Schedule a 
shelter review - week to 10 days - which DCF may cancel if child is placed upon that 
positive home study. 
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Though there is no requirement to place the child with a non-offending parent at shelter, such a 
placement means that the child is not out-of-home as that term is defined in §39.01(48) and is not in a 
“shelter,” as that term is defined in §39.01(68).  See §39.01(64) which defines “relative” to exclude a 
parent.  Therefore, placement with a non-offending parent could be an appropriate alternative to 

shelter and renders inapplicable ASFA deadlines with regard to “out-of-home” placements. 

 

Consider the age and emotional needs of the child and the trauma caused by removal from the home 
when making a placement determination.  There is no requirement that the court place the child with a 
non-offending parent; but this should be considered.  Avoid separating sibling groups if possible.  The 
legislative intent of Chapter 39 provides that children should be placed in homes with caregivers who 

are aware of and understand the child’s history, needs and risk factors.  §39.4085(10). 

 
3. Factors to consider when ordering placement 

 Recommendations of DCF, which should be in the petition. Rule 8.305(a)(7). 

 Recommendation of parents.  Rule 8.305(b)(6)(c). 
 

4. Sibling placements preferred 

 The Florida Legislature has codified in statute its goals regarding the importance of 
placing children with their siblings. 

 One of the purposes of Chapter 39, Florida Statutes is “to make every possible effort, 
when two or more children who are in the care or under the supervision of the 
department are siblings, to place the siblings in the same home; and in the event of 
permanent placement of the siblings, to place them in the same adoptive home or, if 
the siblings are separated, to keep them in contact with each other.” §39.001(1)(k) 

 A responsible adult relative or the adoptive parent of the child’s sibling shall be given 
priority consideration over a nonrelatives placement, §39.401(2)(a)3, or a licensed 
placement.  §39.401(3)(b). 

 
5. DCF may not release a child from shelter after an order for shelter is entered unless: 

 the shelter order authorizes release by DCF or 

 the court enters a subsequent order.   
See Rule 8.305(d). 

 

I. If child is removed, order visitation unless there is a clear and convincing 
showing that visitation is not in best interest of the child.  §39.402(9). 

 DCF must provide a recommendation on visitation to the court.   
§39.402(9). 

 Visitation should begin within 72 hours of the shelter hearing; if not, DCF must provide 
justification to the court.  §39.402(9). 

 Legislative intent for out of home placement: 
o Visitation at least once a week with siblings unless the court orders otherwise.   

§39.4085(15). 
o Visitation at least once a week with parents unless the court orders otherwise. 
o   §39.4085(16). 
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 Any order for visitation or other contact must conform to the provisions of §39.0139. 
See Section 1.21. §39.402(9). 

 

When ordering visitation, the court should establish: 

 Frequency and location of visits, 

 Minimum length of visits, 

 Name of approved supervisors or persons designated to coordinate visits, 

 Additional contact allowed between child and parent/legal custodians(s) (i.e., phone calls, letters), 
and  

 Contact between child and unsheltered siblings. 

 

J. Order parents to pay child support if child is placed outside of home                            
§39.402(11)(a). 

 Parents must provide financial information necessary to calculate child support 
accurately pursuant to §61.30 to the department, and any other state agency or party 
designated by the court, within 28 days after entry of the shelter order.  §39.402(11)(a). 
 

 The Office of Court Improvement has developed a model procedure for handling child 
support in dependency cases that was successfully piloted in small, medium, and large 
circuits.  See appendix titled “Model for Child Support in Dependency Cases.” 

 

K. Medical information must be provided to the department.  §39.402(11)(b). 

 The parent or legal guardian shall provide all known medical information to the 
department.  §39.402(11)(b). 

 

L. Require submission of permanent address designation form.   

 Explain that court will rely on this address for notice. 
 

 Parties are required to provide to the court written notice of any change.  Rule 8.224; 
§39.402(8)(g). 

 

M. Advise parents of importance of their active participation in all proceedings.  
Rule 8.305(b)(6)(D). 

 

N. DCF shall make voluntary services available to parents/legal custodians who 
request them, including necessary referral information.  §39.402(15). 

 Participation in services shall not be considered an admission to/the acknowledgment of 
allegations in the shelter petition.  §39.402(15). 

 

O. Parents disclose relative placements.  §39.402(17); Rule 8.305(b)(9). 

 Inquire of parents whether they have relatives who might be considered as a placement 
for the child. 

 The parents must provide to the court and all parties identification and location 
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information regarding the relatives. 

 Advise the parents that the parent has a continuing duty to inform the department of 
any relative who should be considered for placement of the child. 

§39.402(17); Rule 8.305(b)(9). 
 

P. The court shall advise the parents that, if the parents fail to substantially 
comply with the case plan, their parental rights may be terminated and that 
the child’s out-of-home placement may become permanent.  §39.402(18); Rule 
8.305(b)(10). 

 

Q. Set next hearing: Arraignment §39.506. 

 28 days from shelter hearing 

 If demand for early filing is made: 7 days from filing of petition; or 

 If appropriate, order parties to Mediation or Case Plan Conference, setting date, time 
and location. 

 Written notice of the date/time/location of next hearing must be provided.  
 §39.402(8)(h)(6). 

 

R. Requirements for written order. 

 Identification of parties present.  §39.402(8)(h). 
 

 DCF made a good faith effort to locate absent parent. §39.402(5)(a). 
 

 Findings regarding indigency and appointment or waiver of counsel.  §39.013(9). 
 

 Probable cause for removal exists, based on criteria in §39.402(8)(h)(1). 
 

 Available services will not eliminate need for placement. §39.402(8)(h)(3). 
 

 Reasonable efforts to prevent/eliminate need for removal or continued removal were 
made by DCF.  §39.402(8)(h)(5). 

 

 This determination must include a description of which specific services, if available, 
could prevent or eliminate the need for removal or continued removal from the home 
and the date by which the services are expected to become available. §39.402(10)(a). 

 

 If services are not available to prevent or eliminate the need for removal or continued 
removal of the child from the home, the written determination must also contain an 
explanation describing why the services are not available for the child. §39.402(10)(b). 
 

 If the Department has not made an effort to prevent or eliminate the need for removal, 
the court shall order the Department to provide appropriate and available services to 
ensure the protection of the child in the home when the services are necessary for the 
child’s health and safety. §39.402(10)(c). 
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 Placement in shelter is necessary to protect the child based on criteria in §39.402(1)-(2).
  

 Placement in shelter is in the child’s best interests.  §39.402(8)(h)(2). 
 

 Remaining in the home is contrary to the welfare of the child because the home 
situation presents a substantial and immediate danger to the child’s physical, mental or 
emotional health or safety. 

 

 Based on allegations in the petition, there is probable cause that the child is dependent.  
§39.402(8)(c)(4); Rule 8.305 (b)(2). 

 

 Require parents to provide financial information necessary to calculate child support.    
§39.402(11)(a).  See appendix titled, “Model for Child Support in Dependency Cases.”  
 

 Parties notified in writing of date/time/location of next hearing and of the importance 
of their active participation §39.402(8)(h)(6). 
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ARRAIGNMENT HEARING AT A GLANCE 

 
 

RELEVANT STATUTES & RULES 
Florida Statutes §§39.501- 39.506. 
Rules of Juvenile Procedure 8.310 - 8.325. 

PURPOSE OF HEARING 

Hearing at which parents/legal custodians enter pleas (admit/consent or 
deny) in response to the Petition for Dependency.  §39.506(1).   
 
Similar to arraignment in criminal court, except the court also reviews 
issues related to the child such as shelter placement and visitation. 
 
No written answer is required. 

TIME FRAME 

For a child in an out of home placement - within 28 days of shelter hearing.  
§39.506(1). 

 
For a child not sheltered - within reasonable time after the petition for 
dependency is filed.  §39.506(2). 
 
If a demand for early filing has been made - within 7 days of the filing of 
the dependency petition.   
§39.506(1). 

BURDEN OF PROOF 
Review Petition for Dependency to determine prima facie case of 
dependency if there has been no shelter hearing. 

RULES OF EVIDENCE 
No evidence submitted on issue of arraignment; when reviewing shelter 
placement, court may consider all relevant and material evidence. 

NEXT HEARING 

If parents/legal custodians deny - Adjudicatory hearing within 30 days of 
arraignment hearing.  §39.506(1),(2). 
 
If parents/legal custodians admit/consent - Disposition hearing within 15 
days of arraignment hearing.  §39.506(5). 
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ARRAIGNMENT HEARING CHECKLIST 

 
A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parents were properly served. 

 Order diligent search for absent parents, as appropriate. 

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 

B. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
 
C. Review the petition. 
 
D. Parents/legal custodians will enter pleas. 

 If consent/admit, determine plea is voluntary and consequences are understood. 
 
E. Review whether DCF has made reasonable effort to prevent/eliminate the need to remove 

child from home.  
§39.506(7). 

 
F. Review shelter placement and necessity of continued placement in shelter.  §§39.402(8)(h), 

39.506(8); Rule 8.305.  

 Placement in shelter is in the child’s best interest.  §39.402(8)(h)(2). 

 Placement is necessary to protect the child.  §39.402(8)(h)(1).  

 Remaining in the home is contrary to the welfare of the child because the home situation 
presents a substantial and immediate danger to the child’s physical, mental or emotional 
health or safety.   
§39.402(8)(h)(3). 

 There is probable cause that the child is dependent.  
§39.402(8)(c)(4); Rule 8.305(b)(2). 

 Reasonable efforts were made to avoid shelter but will not eliminate need for placement.  
§39.402(8)(h)(1). 

 
G. Order parents to pay child support if child is placed outside of home §39.402(11)(a). 

 See appendix titled, “Model for Child Support in Dependency Cases.” 
 
H. Address visitation. 
 
I. Require parties to provide permanent mailing address. 

 Advise parties that court will use the address for notice purposes until notified otherwise in 
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writing. §39.506(4). 
 
J. Set the next hearing. 

 If parent or legal custodian admit/consent- disposition hearing within 15 days. §§39.506(1), 
39.506(2), 39.506(5). 

 If parent or legal custodian deny- adjudicatory hearing within 30 days. §§39.506(1), 
39.506(2), 39.507(1)(a). 

 
K. Requirements for written order. 

 If parent/legal custodian admits/consents (Rule 8.325(c)): 

 plea is made voluntarily and with full understanding of the nature of the allegations and the 
consequences of the admission/consent; 

 parent has been advised to right to counsel; 

 list findings of fact specifying the acts/omissions causing dependency, who committed such 
acts/omissions and the facts upon which the findings are based. 

 date, time and location of next hearing. 
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CCOOLLLLOOQQUUYY::  AARRRRAAIIGGNNMMEENNTT  HHEEAARRIINNGG  WWIITTHH  PPAARREENNTT  AAPPPPEEAARRIINNGG  

Note: Please use this colloquy in conjunction with the Arraignment Hearing Checklist. Do not rely on the 
colloquy alone; refer also to the checklist and information discussed in the “Arraignment Hearing” 
section of the benchbook. 

 

Swear in Parent(s).   Explain Purpose of Hearing. 
 
1. Ask the Parent(s): Please, state your full name and address. 
 
2. Inform the Parent(s): You have the right to be represented by an attorney.  If you are indigent, 

you have the right to have an attorney appointed for you by the court.  (Note: waivers of counsel 
must be on the record and must be knowing, intelligent, and voluntary.) 

 
3. Appoint Counsel: If the parent is eligible for appointed counsel and requests appointed counsel, 

appoint one.  If the parent is ineligible or knowingly, intelligently, and voluntarily waives 
counsel, ask if the parent wants to proceed pro se or hire a private attorney.  (Note: Explain 
what “pro se” means.) 

 
4. Order the Following: The Parent(s) are hereby ordered to provide the Court with a permanent 

mailing address.  
 
5. Ask Parent(s) the following:  

a. Do you understand that the address you provide will be used by the Court and the 
Department to provide you with notice of all court hearings and Orders? 

b. Do you understand that this address will be used until you notify the Department and the 
Court in writing of a new mailing address? 

c. Do you understand that an Petition for Dependency, alleging your child(ren) to be 
Dependant, has been filed against you? 

d. Were you given a copy of the Petition for Dependency? 
 
6. Ask Parents’ Counsel: Counsel, what plea does your client enter to the Petition? (Explain the 

pleas to unrepresented parents.) 
 
7. If the parent consents to dependency, schedule a disposition hearing within fifteen days of the 

arraignment hearing. 
 
8. If the Parent(s) does (do) not consent: 

a. Set Mediation: The Court hereby sets Mediation for: Date __________, Time ______, and 
location _______. 

 
OR 
 
b. Set Adjudicatory Hearing: The Court hereby sets the adjudicatory hearing for: (Date, Time and 

Courtroom).  You (the parents) are hereby ordered to appear personally at the adjudicatory 
hearing for dependency, which will take place at ______ o’clock on the ____ day of ________ in 
courtroom ___.  If you fail to appear in person at that hearing, your failure to appear will 
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constitute consent to dependency adjudication.  Do you understand that you must appear in 
person? 

 
9. Set Judicial Review Hearing: A Judicial Review Hearing is hereby set for: (Date and Time) (Initial 

Judicial review must be set within 90 days of the disposition Hearing or Case Plan Acceptance, 
whichever is earlier.) 

 
10. Determine whether the Department has made a reasonable effort to prevent or eliminate the 

need for removal or continued removal of the child from the home.  If the court determines that 
the Department has not made such an effort, order the Department to provide appropriate and 
available services to assure the protection of the child in the home when such services are 
necessary for the child’s physical, mental, or emotional health and safety. 

 
11. Review the necessity for the child’s continued placement in shelter. 
 
12. Ask the Department: Is the child(ren) presently living in out of home care? (If YES, court must 

order visitation unless there is a showing by clear and convincing evidence that visitation is not in 
child’s best interest.) 

 
13. Appoint the GAL: The Guardian Ad Litem Program is hereby appointed to represent the 

child(ren). (If no Guardian Ad Litem was previously appointed, appoint one.) 
 
14. Address child support: See appendix titled, “Model for Child Support in Dependency Cases.” 
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COLLOQUY: ARRAIGNMENT HEARING WITH PARENT NOT APPEARING 

Note: Please use this colloquy in conjunction with the Arraignment Hearing Checklist. Do not rely on the 
colloquy alone; refer also to the checklist and information discussed in the “Arraignment Hearing” 
section of the benchbook 

 
 Call the case for Arraignment. 
 
1. State for the record: Let the record reflect that the Parent(s) case was called for arraignment 

and that no one responded.  
 
2. Ask the Department/Clerk: Have the Parent(s) been served with the Petition and the statutory 

notice to appear?   When? 
 

3. Ask the Clerk: Has counsel been appointed or made an appearance in the case? 
 

4. Enter consent: “The Court now enters a consent to dependency on behalf of the Parent(s) based 
on the fact that the parent(s) were served with the Petition and failed to appear in court.”  
(Have the Department briefly present some evidence to support the finding of dependency.) 

 
5. Set next Disposition and Case Plan Acceptance Hearing: The Court hereby sets the next Disposition and 

Case Plan Acceptance Hearing for:  
Date ________ and Time _____ in courtroom ________. 

 
6. Set Judicial Review Hearing: A Judicial Review Hearing is hereby set for: (Date, Time, and 

Courtroom) (Initial Judicial review must be set within 90 days of the disposition Hearing or Case 
Plan Acceptance, whichever is earlier.) 

 
7. Determine whether the Department has made a reasonable effort to prevent or eliminate the 

need for removal or continued removal of the child from the home.  If the Court determines 
that the Department has not made such an effort, order the Department to provide appropriate 
and available services to assure the protection of the child in the home when such services are 
necessary for the child’s physical, mental, or emotional health and safety. 

 
8. Review the necessity for the child’s continued placement in shelter. 
 
9. Ask the Department: Is the child(ren) presently living in out of home care? (If YES, court must 

order visitation unless there is a showing by clear and convincing evidence that visitation is not in 
child’s best interest.) 

 
10. Appoint GAL: The Guardian Ad Litem Program is hereby appointed to represent the child(ren).  

(If no Guardian Ad Litem previously appointed, appoint one.) 
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ARRAIGNMENT HEARING 

 
A.  Generally. 
 

1. Purpose of hearing. 
 
At the arraignment hearing the parents/legal custodians will enter pleas in response to the Petition for 
Dependency.  §39.506(1).  This hearing is similar to arraignment in criminal court, except the court also 
reviews issues related to the child such as shelter placement and visitation. 
 

2. Swear in parties. 
 

3. Identify those present and their relationship to the case. 

 Conduct paternity inquiry for each child if paternity has not been established. See Tab, 
Paternity Inquiry and Diligent Search. 

        
4. Time frames for hearing. 

 For a child in out of home placement - the arraignment hearing must be held within 28 
days of shelter.  §39.506(1). 

 Conduct a shelter review at arraignment and thereafter as necessary.  §§39.402(16), 
39.506(8). 

 For a child not sheltered - the arraignment hearing must be held within reasonable 
time.  §39.506(2). 

 
5. If there has been no shelter hearing review petition for dependency to determine prima 

facie case of dependency.   
                       

6. Court may consider any relevant and material evidence. 

 No evidence presented on issue of arraignment. 
 

 If a child is in an out-of-home placement the court must conduct a shelter review and 
may consider all relevant and material evidence, sworn complaint, testimony or affidavit 
and written and oral reports to the extent of their probative value.  §39.402(16);  
Rule 8.305(b)(5). 

 
7. Personal service on all parties required.  §39.502(5). 

 Service must be at least 72 hours before the arraignment hearing.  §§39.502(4), 
39.501(4). 
 

 Personal appearance in court eliminates need for service.  
Rule 8.225(3)(c); §39.502(2). 
 

 Service on a person outside the state must be made pursuant to §61.509.  
§39.502(7). 
 

 The document containing the notice to respond or appear must contain, in type at least 
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at large as the balance of the document, the following or substantially similar language: 
“Failure to personally appear at the arraignment hearing constitutes consent to the 
adjudication of this child (or children) as a dependent child (or children) any may 
ultimately result in loss of custody of this child (or children).” §39.506(3). 

 

 If the parent/legal custodian was served but failed to appear, this constitutes the 
person’s consent to a dependency adjudication.  §39.506(3). 

  

 If a parent’s/prospective parent’s location is unknown, order diligent search. 

 At a minimum, §39.503(5)&(6) require inquiries of: 
o all relatives of parent; 
o all program offices of DCF likely to have information  regarding the parent; 
o other state and federal agencies; 
o utility and postal providers 
o a thorough search of at least one electronic database specifically designed for 

locating persons; and 
o law enforcement. 

 If there is no affidavit of diligent search, or the search is not satisfactory order 
search to continue. 

 
8. Explain twelve months to permanency. 

 
9. Appoint Guardian ad Litem if one has not been appointed.   

§39.822(1); Rule 8.215.  See  General Issues Section F, Guardian ad Litem. 
 

10. Other time frames: 

 The court is required to hold a status hearing within 60 days of the petition and every 30 
days thereafter until an adjudicatory or disposition hearing begins.  Rule 8.315(d). 
 

 If there is a violation of the time requirements for filing a petition the court shall make a 
written determination regarding the child’s continued placement in shelter within 24 
hours of such violation.  §39.506(8). 

 

 If a continuance is requested after a parent/legal custodian consents, delaying the date 
of disposition hearing past 15 days, the court shall make a written determination of the 
child’s continued placement in shelter before granting any such continuances.  

 §39.506(8).       
 

B. At each proceeding, the court shall advise parents of the right to counsel.           
§39.013(9). 

 Ascertain whether the right to counsel is understood.  §39.013(9)(a). 

 The court shall appoint counsel for indigent parents.  §39.013(9)(a). 
 

1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  
See General Issues Section D, Continuances. 

 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
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So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental conditions; 

 age; 

 education; 

 experience; 

 the nature or complexity of the case; 

 or other factors. 
§39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.  §39.013(9)(b). 
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings.  
§39.013(9)(b). 

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply.  §39.013(9)(d). 

 

C. Review the Petition. 

 Determine if prima facie case exists for non-sheltered child. 
 

1. Contents of dependency petition. 

 A dependency petition shall: 
o allege sufficient facts showing the child to be dependent based upon applicable 

laws,  Rule 8.310(a)(1); 
o contain allegations as to the identity and residence of the parents or legal 

custodians, if known,  Rule 8.310(a)(2); and 
o identify the age, sex, and name of the child. Two or more children may be the 

subject of the same petition.  Rule 8.310(a)(3). 
 

 Two or more allegations of dependency may appear in the same petition, in separate 
counts.  Rule 8.310(a)(4). 
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 The petition need not contain allegations of acts or omissions by both parents.   
Rule 8.310(a)(4). 
 

 The petitioner must state in the petition, if known, whether: 
o a parent or legal custodian named in the petition has previously unsuccessfully 

participated in voluntary services offered by DCF, §39.501(3)(d)(1); 
o a parent or legal custodian named in the petition has participated in mediation and 

whether a mediation agreement exists, §39.501(3)(d)(2); 
o a parent or legal custodian has rejected the voluntary services offered by DCF, 

§39.501(3)(d)(3); or 
o DCF has determined that voluntary services are not appropriate for the parent or 

legal custodian and the reasons for such determination.  §39.501(3)(d)(4). 

 The petition shall be signed stating under oath the signer's good faith in filing the 
petition.  Rule 8.310(1)(b). 
 

 No objection to a petition on the grounds that it was not signed or verified, as herein 
provided, shall be entertained after a plea to the merits.  Rule 8.310(b). 

 
2. The petition may be amended at any time prior to the conclusion of an adjudicatory 

hearing.  Rule 8.310(c). 

 After a written answer or plan has been filed, amendments shall be permitted only with 
the permission of the court, unless all parties consent.  Rule 8.310(c). 
 

 Amendments shall be freely permitted in the interest of justice and the welfare of the 
child.  Rule 8.310(c).  

 

 A continuance may be granted on motion and a showing that the amendment 
prejudices or materially affects any party.  Rule 8.310(c).  See General Issues Section D, 
Continuances. 

 

 If the court finds that the petition is so vague, indistinct, and indefinite as to mislead the 
child, parent, or legal custodian and prejudice any of them in the preparation of a 
defense, the petitioner may be required to furnish a more definite statement. 

 

 A petition may not be dismissed because of a defect in the form or misjoinder of counts.  
Rule 8.310(d). 

 
3. At any time prior to entry of an order of adjudication, DCF may request a voluntary 

dismissal of the petition by serving a notice requesting dismissal on all parties, or, if during 
a hearing, by so stating on the record.  Rule 8.310(e). 

 

 The petition shall be dismissed and the court loses jurisdiction unless another party 
adopts the petition within 72 hours.  Rule 8.310(e). 

 

D. Parents/legal custodians enter pleas - admit, consent, or deny.  

 
1. Failure of a person served with notice to personally appear at the arraignment hearing 
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constitutes the person’s consent to dependency.  §39.506(3). 
 

 Whether a consent for failure to appear should be granted depends on the circumstances 
underlying the parent’s failure to appear.  A parent who is late but shows up for the hearing, even 
after it has been called on the docket, should not be the subject of a consent for failing to appear. 
 

 The Second District Court of Appeal has reversed a consent for failure to appear when “there was 
not a single valid reason to refuse the continuance, but several good ones to grant it.”  G.A. v. 
Department of Children and Families, 857 So.2d 310 (Fla. 2nd DCA 2003)(Reversing the trial court’s 
adjudication of dependency as an abuse of discretion when the mother was in the restroom at the 
time her case was called on the docket) quoting R.P. v. Department of Children and Families, 853 
So.2d 1212, 1213 (Fla. 4th DCA 2003). 
 

 “Furthermore, the trial court must follow the established rules of procedure.  The dependency court 
is not empowered to enter a default. . . .  The trial court *is+ thus permitted to enter a ‘consent’ 
order.  The Rules of Juvenile Procedure, however, also require [ ] the trial court to schedule a 
disposition hearing within fifteen days.” S.B. v. Department  of Children and Families, 858 So.2d 
1184, 1186 (Fla. 2nd DCA 2003)(reversing consent entered when parent was late for arraignment 
hearing due to inclement weather)(citation omitted).  See also A.N. v. Department of Children and 
Families, 861 So.2d 1176 (Fla. 2nd DCA 2003); C.T. v. Department of Children and Families, 870 

So.2d 148 (Fla. 2nd DCA 2004). 

 
2. If admit or consent, inquire to ensure:  

 admission/consent is made knowingly, voluntarily and intelligently; 

 parent/legal custodian has full understanding of 
o nature of allegations, and 
o possible consequences; 

 parent has been advised of right to counsel. 
Rule 8.325(c). 

 
Include the above findings in the order, in addition to Rule 8.325(c) findings of fact specifying the act or 
acts causing dependency, by whom committed, and facts on which the findings are based. 
 

Consider including the following questions in an inquiry to determine whether a plea is knowing, 
intelligent, and voluntary: 

 Did you have enough time to talk with your attorney? 

 Were you promised anything or threatened in any way in order to     get you to enter this plea? 

 Are you under the influence of any drugs, alcohol or medication at this time? 

 Do you have a mental illness that you are being treated for or have been treated for in the past? 

 How far did you go in school? 
 
The parent’s answers to these questions may lead the judge to inquire further to determine whether the 

parent is able to give a plea that is knowing, intelligent and voluntary. 

 Specify factual basis causing dependency per Rule 8.325(c): 
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o acts or omissions causing dependency; 
o who committed acts or omissions.  

 Schedule disposition hearing within fifteen days.  §39.506(5). 

 Admission of allegations in petition constitutes consent to predisposition study.   
Rule 8.325(c). 

 The court may permit an admission/consent to be withdrawn for good cause at any time 
before the beginning of a disposition hearing.  Rule 8.315(b). 
o If an adjudication has been entered based on an admission/consent to be 

withdrawn, the court may set aside such adjudication.  Rule 8.315(b). 
o In a subsequent adjudicatory hearing, the court shall disregard an admission or 

consent that has been withdrawn. Rule 8.315(b). 
 

3. If deny, set adjudicatory hearing within thirty days.  §39.507(1). 
 

 If parent does not plead, or pleads evasively, enter denial. Rule 8.325(b).  
 

4. No written answer is required but parties may submit stipulations.  Rule 8.325(a). 
 

E. Review reasonable efforts of DCF to prevent/eliminate need for 
removal/continued shelter.  §39.506(7),(8). 

 
1. Findings must be explicitly documented and must be made on a case by case basis.  45 

C.F.R. §1356.21(d). 

 Findings must include specific relevant facts about the case.  45 C.F.R. §1356.21(b)(2)(i). 
See Making Sense of ASFA Regulations, p. 33, Baker, et. al, 2000. 

 
The exact statutory “reasonable efforts” language need not be used.  65 F.R. 4056.  It must be clear, 
however, that the court really determined that DCF actually made reasonable efforts by: 

 describing the efforts in the language of the court order or findings; 
 

 using language in the court order that cross references or refers specifically to detailed 
statements in an agency or other report submitted to the court; 

 

 using language in the court order that cross references a sustained petition; or 
 

 checking off items from detailed checklist.   
See 65 F.R. 4056; see also, Making Sense of ASFA Regulations, p. 34,  Baker, et. al, 2000. 

  
A finding of reasonable efforts by DCF to prevent or eliminate the need for removal may be made and 
DCF is deemed to have made reasonable efforts to prevent or eliminate the need for removal if:  

 the first contact of DCF with the family occurs during an emergency;  
 

 the appraisal of the home situation by DCF indicates that the home situation presents a 
substantial and immediate danger to the child's physical, mental, or emotional health or 
safety which cannot be mitigated by the provision of preventive services;  

 

 the child cannot safely remain at home, either because there are no preventive services 
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that can ensure the health and safety of the child or because, even with appropriate and 
available services being provided, the health and safety of the child cannot be ensured; 
or  

 

 the parent or legal custodian is alleged to have committed any of the acts listed as 
grounds for expedited termination of parental rights in §39.806(1)(f)-(i).  

§39.402(8)(h)(5)d. 
 

2. If the court determines DCF has not made reasonable efforts, the court shall order DCF to 
provide appropriate and available services to assure the protection of the child in the 
home when such services are necessary.  §39.506(7). 

 

F. Review shelter placement & necessity of continued placement in shelter.                  
§§39.402(16), 39.506(8).   

 

A hearing to review the shelter placement is required within 30 days of placement:  

 that placement in shelter care is necessary based on the criteria in §39.402(1) and (2);  
 

 that placement in shelter care is in the best interest of the child;  
 

 that continuation of the child in the home is contrary to the welfare of the child because 
the home situation presents a substantial and immediate danger to the child's physical, 
mental, or emotional health or safety which cannot be mitigated by the provision of 
preventive services;  

 

 that based upon the allegations of the petition for placement in shelter care, there is 
probable cause to believe that the child is dependent or that the court needs additional 
time, which may not exceed 72 hours, in which to obtain and review documents 
pertaining to the family in order to appropriately determine the risk to the child; and  

 

 that DCF has made reasonable efforts to prevent or eliminate the need for removal of 
the child from the home. 

 

G. Order parents to pay child support if child is placed outside of home.                    
§39.402(11)(a). 

 The shelter order should require the parents to provide financial information necessary 
to calculate child support pursuant to §61.30 by the time the arraignment hearing 
occurs. 

 

H. If child is removed, order visitation, unless there is a clear and convincing 
showing that visitation is not in best interests of the child.  §39.506(6).  

 Any order for visitation or other contact must conform to the provisions of §39.0139. 
See General Issues Section V, Taking Testimony from Children.  

 

I. Require submission of permanent address designation form.  
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 Explain that this address will be used for notice unless the written notice of change is 
provided.  §39.506(4); Rule 8.224.  

 

J. Set next hearing.  

 If parents/legal custodians deny, set Adjudicatory Hearing - within 30 days of 
Arraignment §39.507(1). 
o If a person appears for the arraignment hearing and the court orders that person to 

personally appear at the adjudicatory hearing, stating the date, time and place of 
the adjudicatory hearing, then that person’s failure to appear for the scheduled 
adjudicatory hearing constitutes consent to dependency adjudication.  §39.506(3). 

 If parents/legal custodians admit or consent - set Disposition Hearing within fifteen 
days unless continuance is necessary.   

 §§39.506(5), 39.506(1). 
 

 Provide parties with written notice of the date, time and location of next hearing.   
§39.506(9). 

  

 Order parties to Mediation or Case Plan Conference, if appropriate, setting date, time 
and location. 
 

 Prior to the adjudicatory hearing, the court may also set a prehearing conference.  Rule 
8.315(c).  
 

K. Requirements for written order.  §39.402(8)(h); Rule 8.305.  

 Identification of parties present. 

 Findings regarding indigency and appointment or waiver of counsel.  §39.013(9)(a). 

 Placement in shelter is in the child’s best interest.  §39.402(8)(h)(2). 

 Placement is necessary to protect the child based on the criteria in §39.402(1),(2).  
§39.402(8)(h)(1). 

 Remaining in the home is contrary to the welfare of the child because the home 
situation presents a substantial and immediate danger to the child’s physical, mental or 
emotional health or safety.  §39.402(8)(h)(3). 

 There is probable cause that the child is dependent.   
§39.402(8)(c)(4); Rule 8.305(b)(2). 

 Reasonable efforts were made to avoid shelter but will not eliminate the need for 
placement.  §39.402(8)(h)(5). 

 Parties notified of date/time/location of next hearing. 

 Good faith effort made to locate absent parent. 
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ADJUDICATORY HEARING AT A GLANCE  

RELEVANT STATUTES & RULES 
Florida Statutes §39.507.  
Rules of Juvenile Procedure 8.330, 8.335. 

PURPOSE OF HEARING 
The petitioner must prove the allegations of the petition for dependency 
by a preponderance of the evidence. §39.507(1)(b).  

TIME FRAME 
As soon as practicable after the petition for dependency is filed, but no 
more than 30 days after arraignment. §39.507(1)(a). 

BURDEN OF PROOF 

Preponderance of the evidence.  §39.507(1)(b).   

The court may enter an order stating that the allegations were proved by 
clear and convincing evidence.  Rule 8.330(a). 

RULES OF EVIDENCE 
Rules of evidence in use in civil cases.  
§39.507(1)(b); Rule 8.330(a). 

TEST FOR ADJUDICATION OF 

DEPENDENCY 

1. The child has been abandoned, abused, or neglected by a parent or 
legal custodian.  §39.01(15)(a). 

2. There is no parent or legal custodian capable of providing supervision 
and care of the child or the child has been surrendered or voluntarily 
placed. §39.01(15)(b)-(e). 

3.  The child is at substantial risk of imminent abuse, abandonment or 
neglect by a parent or legal custodian. §39.01(15)(f). 

NEXT HEARING 

Disposition hearing must occur within 30 days of the last day of the 
adjudicatory hearing.  §39.507(8).   

If disposition is held at conclusion of the adjudicatory hearing, then the 
next hearing will be: 

 the case plan approval, within 30 days, Rule 8.340(c)(8); or  

 judicial review, within 90 days of the disposition hearing or case plan, 
whichever comes first, but no later than 6 months after the child’s 
removal from the home.  §39.521(1)(c). 
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ADJUDICATORY HEARING CHECKLIST 

A. Generally. 

 Explain purpose of the hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parties were properly served. 

 As to any identified absent parent, determine whether a diligent search was completed by 
DCF.  

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 
B. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.  

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
 
C. Determine whether prima facie case is presented by DCF.  A child may be adjudicated 

dependent if the child has been: 

 abandoned, abused, or neglected by a parent or legal custodian, §39.01(15)(a); 

 surrendered to DCF or a child-placing agency for adoption, §39.01(15)(b); 

 voluntarily placed with DCF, a relative or licensed agency and the case plan expired or 
parents failed to substantially comply with its requirements,§39.01(15)(c); 

 voluntarily placed for adoption and parents have signed consents,  §39.01(15)(d); 

 found to have no parent or legal custodian capable of providing supervision or care,   
§39.01(15)(e); OR 

 found to be at substantial risk of imminent abuse, abandonment or neglect by a parent or 
legal custodian,  §39.01(15)(f). 

 
D. If DCF presents prima facie case, consider any evidence offered by the other parties.  
 
E. Determine whether dependency was proved by a preponderance of the evidence or clear and 

convincing evidence.  Rule 8.330(a). 
 

F. If dependency is not proved, the court must dismiss the case.   
§39.507(4). 
 

G. If dependency is proved, decide whether to withhold adjudication or adjudicate the child 
dependent.  §39.507(5). 

 To withhold adjudication, the court must find that no action other than supervision in the 
child’s home is required.  §39.507(5). 

 The court must adjudicate the child dependent if the child is to remain in an out-of-home 
placement.  § 39.507(5). 

 
H. State factual basis for decision.  §§39.507(5)-(6).  
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I. Determine placement pending disposition.  Rule 8.335. 

 If the disposition hearing is continued to another date, the court may refer the case to 
agencies for additional study and recommendations. 

 
J. If child has been removed, order visitation unless not in best interests of the child.   

§39.402(9). 
 
K. Order child support, if appropriate. 
 
L. Parents disclose relative placements. §39.507(7). 
 
M. Advise parents of termination of parental rights if they do not substantially comply with the 

case plan. §39.507(7). 
 
N. Advise parents of right to appeal and appellate counsel. 
 
O. Set the next hearing. 

Disposition hearing must occur within 30 days of the last day of the adjudicatory hearing.  
§39.507(8). 

 If at the disposition hearing, the court does not approve the case plan, the court must set a 
hearing within 30 after the disposition hearing to review and approve the case plan.  
§39.521(1)(a). 

 The court must schedule the initial judicial review no later than 90 days after the date of the 
disposition hearing or case plan approval hearing, whichever comes earlier, but in no event 
later than 6 months after the child’s removal from the home.  §39.521(1)(c). 

 
P. Requirements for written order: 

 findings regarding indigency and appointment or waiver of counsel, §39.013(9)(a);  

 legal basis for finding of dependency,  Rule 8.330(g); 

 specific findings of fact on which dependency is based,  Rule 8.330(g); 

 as to any identified absent parent, whether parent was properly served or that a diligent 
search was completed by DCF; 

 petitioner met the burden of proof (preponderance of evidence).  If there is evidence that 
rises to the level of “clear and convincing” state this in the order,  Rule 8.330(a); 

 if the child is adjudicated dependent, include finding as to reason adjudication was not 
withheld,  §39.507(6); and   

 date, time, and location of next hearing;  §39.502(18).  
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COLLOQUY: ADJUDICATION/DISPOSITION HEARING ACCEPTANCE OF 
CASEPLAN AND PRE-DISPOSITION STUDY 

Note: Please use this colloquy in conjunction with the Disposition Hearing Checklist. Do not rely on the 
colloquy alone; refer also to the checklist and information discussed in the “Disposition Hearing” section 
of the benchbook. 

  
 Swear in Parent(s).   Explain Purpose of Hearing. 
 
1. Ask Parent(s):  

a. Please, state your full name and address. 
b. Are you satisfied with the advice of your attorney?  (If no attorney present, inquire if Parent 

would like to be represented by an Attorney. If indigent, and clerk verifies eligibility, appoint 
one.) 

 
2. “Is the Guardian Ad Litem present?” (If no Guardian Ad Litem appointed, appoint one.)  
 
3. Ask Parent(s) Counsel: Counsel, is your client entering an Admission or a Consent? 
 
Adjudicatory portion of hearing begins: 
4. Ask Parent(s):  

a. Do you understand that by entering your plea you are giving up your right: 
i. to a Trial; 

ii. to compel the attendance of witnesses 
iii. to cross examine all witnesses; and  
iv. to require the Department to prove the allegations in the Petition. 

b. Has anyone promised you anything or threatened you in any way to get you to enter this 
plea? 

c. Are you currently under the influence of any alcohol, medication or drugs? (If yes, then what 
type and when and how much was last taken.) 

d. Is your child presently living in out of home care? (If yes, court must inquire:  Do parent(s) 
have relatives who might be considered as a placement for the child. (See: §39.507 (7) F.S.)) 

 
5. The Court hereby finds that the Plea is being freely and voluntarily made and that the Parent(s): 

(One of the below) 
a.   have consented to the finding of Dependency; or 
b.   admitted the allegations in the Petition; or 
c.   failed to appear after being ordered to appear. 

 
6. Adjudicate the child(ren) dependent. 
 
[Omit Questions 7 through 13 below, if Case Plan previously accepted.]  
     _________________________________________________________ 
Case plan acceptance portion of hearing begins: 
7. Have you had a chance to review the requirements of the Case Plan? (If YES proceed. If NO, 

inquire.) 
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8. Do you understand that if you fail to substantially comply with the terms of your case plan it 
may ultimately result in your child being permanently placed outside of your home and your 
parental rights may be terminated? 

 
9. Can you complete each of the Case Plan tasks within the time set forth in the Case Plan?  (If YES 

proceed.  If NO, inquire.) 
 
10. Do the Parent(s)/Attorneys have any objection or corrections to the Case Plan?  (If NO proceed. 

If YES, inquire. Note all objections and corrections on the record.) 
 
11. Have you signed your Case Plan? (If YES proceed.  If NO, have parent(s) sign it in open court.) 
 
12. What is your understanding of the consequences of failure to complete each of the Case Plan 

tasks within the time set forth in the Case Plan? 
 
13. “Is there anything that the Parent(s), or their counsel, would like to say before the Court proceeds 

to accept the Case Plan?” 
 
14. Accept Case Plan: The Court now accepts the Case Plan.  All parties are ordered to comply with 

the Case Plan.     
___________________________________________________________ 
 

Disposition portion of hearing begins: 
15. Ask Parents’ Counsel:  

a. Do the Parent(s)/Attorneys have any objection to the Pre-Disposition Study? (If NO, proceed.  
If YES, inquire. Note all objections and corrections on the record.) 

b. Is there anything that the Parent(s) or their counsel would like to say before the Court 
proceeds to conclude the Disposition Hearing? 

 
16. Court: The Court now finds that a Pre-Disposition Study was filed by the Department.  (Any 

objections or corrections were noted on the record.) 
       
17. Set Judicial Review Hearing: A Judicial Review Hearing is hereby set for: (Date and Time) (Initial 

Judicial review must be set within 90 days of the Disposition Hearing or Case Plan Acceptance, 
whichever is earlier, but in no event may the judicial review hearing occur more than six months 
after removal of the child(ren) from the home.) 

 
18. Inform the Parent(s): “You have 30 days from the entry of the Disposition Order to file an appeal 

in your case and if you cannot afford an attorney one will be appointed to represent you.” 
 

19. Address child support: If child support has not yet been addressed, see appendix titled, “Model 
for Child Support in Dependency Cases.” 
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ADJUDICATORY HEARING 

 

A. Generally. 

 
1. Explain purpose of the hearing. 

 

 The petitioner must prove the allegations of the petition for dependency by a 
preponderance of evidence.  §39.507(1)(b).  The court may enter an order stating that 
the allegations were sustained by clear and convincing evidence.  Rule 8.330(a).  

 The hearing must be held as soon as practicable after the petition for dependency is 
filed, but no more than 30 days after arraignment.   
§39.507(1)(a).  

 Rules of evidence in use in civil cases apply at the adjudicatory hearing.  §39.507(1)(b); 
Rule 8.330(a). 

 
2. Swear in the parties. 

 
3. Identify those present and their relationship to the case.  See also General Issues Section N, 

Parties and Participants 
 

 Parties to the case include the parents, the petitioner, DCF, the GAL, and the child.  
§39.01(51).   

 
o All parties have the right to be present.  Rule 8.330(c).   

  
o The child has the right to be present unless the court finds that appearance is not in 

the best interests of the child.  §39.01(51).  The court should consider the child’s 
mental and physical condition and age in making this determination.  Rule 8.255(b). 
 

o The court may permit a party to appear by audio or audiovisual device for good 
cause shown.  Rule 8.330(c). 
 

o No party may be excluded from the hearing, unless for disruptive behavior.  Rule 
8.330(c). 

 

 Conduct paternity inquiry for each child if paternity has not been established. See Tab, 
Paternity Inquiry and Diligent Search. 

 
4. Determine whether parties were properly served.  See  General Issues Section S, Service.

  
 

 All parents must be notified of the adjudicatory hearing as provided in §39.502.  Rule 
8.225(5).   
 

 Service can be by mail or hand delivery to the party’s attorney or, if unrepresented by 
mail to permanent mailing address and if that has not been provided then, to last 
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known address.  Rule 8.225(c)(4), (5). 
 

 Additional notice is not required if notice of the adjudicatory hearing was provided to 
the parties by the court in writing or contained in a prior court order that was provided 
to the participant or party.   

§39.502(6). 
 

5. As to any identified absent parent, determine whether a diligent search was completed by 
DCF.  See General Issues Section S, Service. 

 

 As to any absent parent whose location is unknown, determine whether it is in the 
child’s best interest to proceed to disposition without notice to that parent.  §39.503(5). 

 
6. Appoint a Guardian ad Litem if one has not yet been appointed. §39.822(1); Rule 8.215.  

See  General Issues Section F, Guardian ad Litem.   
    

7. Hearings involving more than one child may be held simultaneously.  

 Hearings may be held simultaneously if the children involved: 
o are related, or 
o were involved in the same case.  §39.507(2).   

 
8. Trial is open unless closed by special order. 

 The trial is open to the public unless closed by special order finding the public interest or 
welfare of the child is best served.  §39.507(2).  See Natural Parents of J.B. v. DCF, 780 
So.2d 6 (Fla. 2001). 

 
9. Only one order adjudicating the child dependent. 

 For as long as a court maintains jurisdiction over a dependency case, only one order 
adjudicating each child in the case dependent shall be entered.  This order establishes 
the legal status of the child for purposes of proceedings under this chapter and may be 
based on the conduct of one parent, both parents, or a legal custodian. §39.507(7)(a). 

10. Evidentiary hearing subsequent to the adjudication of the child. 

 However, the court must determine whether each parent or legal custodian identified in 
the case abused, abandoned, or neglected the child in a subsequent evidentiary hearing.  
If the evidentiary hearing is conducted subsequent to the adjudication of the child, the 
court shall supplement the adjudicatory order, disposition order, and the case plan, as 
necessary.  With the exception of proceedings pursuant to §39.811, the child’s 
dependency status may not be retried or re-adjudicated.  §39.507(7)(b). 

 
11. The child and the parents, caregivers, or legal custodians may be examined separately and 

apart from each other.  §39.507(2). 
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Other considerations: 

 Explain the case plan process. 

 Advise the parents of their right to participate in and have assistance with    preparation of the case 
plan. 

 If appropriate, order parties to mediation or case planning conference, setting date, time and 
location. 

 
 

B. At each proceeding, the court shall advise parents of the right to counsel.           
§39.013(9). 

 Ascertain whether the right to counsel is understood.  
§39.013(9)(a). 

 The court shall appoint counsel for indigent parents.  
§39.013(9)(a). 

 
1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  

See General Issues Section D, Continuances. 
 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental conditions; 

 age; 

 education; 

 experience; 

 the nature or complexity of the case; 

 or other factors. 
§39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings. 
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6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply. §39.013(9)(d). 

 

C. Determine whether prima facie case is presented by DCF.   

 
1. A child may be adjudicated dependent if the child has been: 

 abandoned, abused, or neglected by a parent or legal custodian,   
§39.01(15)(a); 

 surrendered to DCF or child-placing agency for adoption,   
§39.01(15)(b); 

 voluntarily placed with DCF, a relative or licensed agency and the case plan expired or 
parents failed to substantially comply with its requirements,  § 39.01(15)(c); 

 voluntarily placed for adoption and parents have signed consent,  
§39.01(15)(d); 

 found to have no parent or legal custodian capable of providing supervision or care,  
§39.01(15)(e); or 

 found to be at substantial risk of imminent abuse, abandonment or neglect by a parent 
or legal custodian, §39.01(15)(f). 

 
2. An anonymous, uncorroborated report of abuse is an insufficient basis for adjudicating a 

child dependent. §39.507(1)(b).   
 

3. If a parent is ordered at arraignment to personally appear, is properly noticed and fails to 
appear, the failure to appear constitutes consent.  §39.506(3). 

 

D. If DCF presents prima facie case, consider any evidence offered by the other 
parties.  

 

E. Determine whether dependency was proven by a preponderance of the 
evidence or clear and convincing evidence.  Rule 8.330(a). 

 

 In a hearing on a petition in which it is alleged that the child is dependent, a 
preponderance of evidence will be required to establish the state of dependency.   
§39.507(1)(b). 

   

F. If dependency is not proven, the court must dismiss the case. §39.507(4).  Rule 
8.330(f). 

  

G. If dependency is proven, decide whether to withhold adjudication or 
adjudicate the child dependent.  §39.507(5). 

 
1. To withhold adjudication, the court must find that no action other than supervision in 

the child’s home is required.  §39.507(5). 



 

113 

 

 
2. If adjudication is withheld, and parents do not comply with conditions of supervision, then 

after hearing to establish noncompliance, the court may adjudicate without further 
evidence regarding dependency.  §39.507(5). 

 
3. The court must adjudicate the child dependent if the child is to remain in an out-of-home 

placement.  §39.507(5). 
 

H. State factual basis for decision.   

 
The court must state the factual basis for its decision.  §39.507(5), (6).  Failure to include is reversible 
error.  See JCG v. DCF, 780 So.2d 965 (Fla. 5th DCA 2001).   
 
 

I. Determine placement pending disposition.  Rule 8.335.  

 
1. If the disposition hearing is continued to another date, the court may refer the case to 

agencies for additional study and recommendations.  Rule 8.335. 
 

2. The court may order any of the following pending disposition: 
 

 Child to continue in placement: if the child has been removed, review out-of-home 
placement. 

 Placement of the child with an agency or other placement:   
o The court should review placement options and determine placement.  See Tab, 

Disposition Hearing. 
o If the child is going to be removed, review shelter hearing requirements.  See Tab, 

Shelter Hearing. 

 Other orders necessary to protect the health, safety, and well-being of the child, 
including diagnosis, evaluation, treatment, and visitation.  Rule 8.335. 

 

Considerations in determining placement: 

 Inquire of DCF:  What home study and records checks have been done? 

 Inquire of parents:  What placement do they suggest other than DCF? 

 Has DCF done a home study on that placement?   

 Ordering placement is a very traumatic time for the child.  For out-of-home placement, focus on 
emotional needs and age of child.  There is no requirement that the child be sheltered with the non-
offending parent; but see §39.521(3)(b) for placement  requirements at disposition. 

 

 

J. If child has been removed, order visitation unless, not in best interests of the 
child.  §39.402(9). 

 Consider recommendations of DCF regarding visitation. 

 Enter order that clearly defines visitation schedule:  who, where and when. 
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K. Order child support, if appropriate.  See Tab, Disposition Hearing. 

If financial information is not available, the court may order parents to submit affidavits and schedule 
hearing to set support, possibly at disposition.  §39.521(1)(d)(7). See also appendix entitled: Child 
Support Checklist. 
 

L. Parents disclose relative placements.  §39.507(7). 

 If the child is adjudicated dependent and is in out-of-home care, inquire of the parents 
whether they have relatives who might be considered as a placement for the child. 

 The parents shall provide to the court and all parties identification and location 
information of the relatives. §39.507(7). 

 

M. Advise the parents that if the parents fail to substantially comply with the case 
plan, their parental rights may be terminated and that the child’s out-of-home 
placement may become permanent. §39.507(7). 

 

N. Advise parents of right to appeal and appellate counsel. 

 

 Any party affected by an order or DCF may appeal to the appropriate district court of 
appeal.  §39.510(1). 

 The adjudication of dependency may be appealed from either the order adjudicating the 
child or the disposition order.  See A.G. Dept. of Children and Family Services, 731 So.2d 
1260 (Fla. 1999). 

 The taking of an appeal does not operate as a supersedeas in any case unless pursuant 
to an order of the court, except that a permanent order of commitment to a licensed 
child-placing agency or the Department for subsequent adoption shall be suspended 
while the appeal is pending, but the child shall continue in custody under the order until 
the appeal is decided.  §39.510(3). 

 Pursuant to Rule 9.146(d) of the Florida Rules of Appellate Procedure, the court retains 
jurisdiction to conduct judicial reviews and other proceedings as needed to protect the 
health and welfare of the child. 

      

O. Set the next hearing. 

 
Disposition hearing must occur within 30 days of the last day of the adjudicatory hearing.  §39.507(8). 

 If at the disposition hearing, the court does not approve the case plan, the court must 
set a hearing within 30 after the disposition hearing to review and approve the case 
plan.  §39.521(1)(a). 

 The court must schedule the initial judicial review no later than 90 days after the date of 
the disposition hearing or case plan approval hearing, whichever comes earlier, but in 
no event later than 6 months after the child’s removal from the home.  §39.521(1)(c). 

 
1. Notice of a judicial review hearing/citizen review panel hearing, along with a copy of the 

motion for judicial review, must be served by the clerk on all of the following: 

 The social service agency, 
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 The foster parent or legal custodian in whose home the child resides,  

 The parents, 

 The Guardian ad Litem or the Guardian ad Litem Program representative, 

 The attorney for the child, 

 The child, if the child is 13 years of age or older, 

 Any pre-adoptive parent, and 

 Such other persons as the court may direct. 
§39.701(5)(a)-(h). 

 
2. Service of notice and the motion for judicial review on those listed in §4.15.1 above is made 

regardless of whether the person was present at the previous hearing at which the date, 
time, and location of the hearing was announced.  §39.701(5)(a).  

 

P. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel. §39.013(9)(a). 

 Legal basis for finding of dependency.  Rule 8.330(g). 

 Specific findings of fact on which dependency is based.  Rule 8.330(g). 

 As to any identified absent parent, whether parent was properly served or that a 
diligent search was completed by DCF. 

 Petitioner met the burden of proof (preponderance of evidence).  If there is evidence 
that rises to the level of “clear and convincing,” state this in the order.  §39.507(1)(b); 
Rule 8.330(a). 

 If the child is adjudicated dependent, include finding as to reason adjudication was not 
withheld.  §39.507(6). 

 Date of next hearing.  §39.502(18). 
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DISPOSITION HEARING AT A GLANCE  

 
 

RELEVANT STATUTES & RULES 
Florida Statutes §39.521. 
Rules of Juvenile Procedure 8.340. 

PURPOSE OF HEARING 

Hearing at which the judge considers reports, recommendations and 
other evidence regarding the child’s placement while the parents work to 
correct the problems that led to dependency. The judge also reviews the 
case plan developed by the parties to determine if it addresses all of the 
problems affecting the child. 

TIME FRAME 

If child has been adjudicated dependent, the disposition hearing should 
be held no more than 30 days after adjudicatory hearing.  §39.507(8). 
 If parent consents or admits at arraignment, disposition must occur 
within 15 days “unless a continuance is necessary.”  §39.506(5). 

RULES OF EVIDENCE 

Court may receive any relevant and material evidence helpful in 
determining the proper disposition to be made.  Rule 8.340(a).  The 
court may rely upon such evidence to the extent of its probative value, 
even though not competent in an adjudicatory hearing.   

NEXT HEARING 

Judicial review must occur within 90 days of disposition or the date the 
court approves the case plan, whichever is earlier (but no later than 6 
months after removal).  §39.521(1)(c). 

 
Case plan approval hearing must occur within 30 days of disposition if 
the case plan is not approved at disposition.  §39.521(1)(a). 

 
Permanency hearing must occur within 30 days of disposition if the 
court finds reasonable efforts to reunify are not required.  32 U.S.C.  
§671(a)(15)(E). 
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DISPOSITION HEARING CHECKLIST 

 
A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary.  

 Determine whether parties were properly served. 

 As to any identified absent parent, determine whether a diligent search was completed by 
DCF. 

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 
B. At each proceeding, the court shall advise parents of their right to counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
 
C. Conduct case plan approval hearing. 

 Case plan must be filed not less than 3 business days before the hearing.  
§39.6011(7). 

 Case plan approval should occur at disposition unless otherwise ordered. 
 
D. Review predisposition study. 

 Predisposition study must be filed not less than 72 hours before the hearing. 

 The court may grant an exception to the requirement for a predisposition study by order of 
the court per §39.521(1)(a). 

 DCF must conduct home studies of proposed legal custodians. 
 
E. Determine whether DCF made reasonable efforts to reunify. 

 If DCF made reasonable efforts to reunify, make written findings. 

 A reasonable effort by DCF for reunification has been made if DCF’s appraisal of the home 
situation indicates the severity of the conditions of dependency is such that reunification 
efforts are inappropriate. 

 If the court finds that the child can remain safely at home or be safely returned to the home 
with prevention or reunification services, the court shall allow the child to remain at home 
or be returned to the home. 

 If the court finds that prevention or reunification efforts of DCF would not have permitted 
the child to remain safely at home, the court may commit the child to the temporary legal 
custody of DCF. 

 
F. Determine placement of child.  Options for placement include:  

 Return the child home or allow the child to remain at home. 

 Place the child with the other parent if there is a non-offending parent who wants to 
assume custody and a completed home study. This placement is not required if it would 
endanger the safety, well-being, or physical, mental or emotional health of the child. 
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 If no fit parent is willing or available to take custody of the child, place the child in the 
temporary legal custody of an adult relative or other adult approved by the court who is 
willing to care for the child, under the protective supervision of DCF. 

 If a previously adopted sibling is discovered and the adoptive parent is willing, the 
dependent child should be placed with the adoptive family so that the siblings can be 
together. §39.521(3)(c). 

 If the child cannot be safely placed in a non-licensed placement, the child must be 
committed to the temporary legal custody of DCF. 

 
G. Establish visitation schedule, if appropriate. 
 
H. Determine any additional services needed. 
 
I. Order child support, if appropriate. 
 
J. Advise parents of right to appeal and appellate counsel. 
 
K. Set the next hearing. 

 Judicial review must occur within 90 days of disposition or the date the court approves the 
case plan, whichever is earlier (but no later than 6 months after removal).  §39.521(1)(c). 

 Case plan approval hearing must occur within 30 days if the case plan is not approved at 
disposition.  §39.521(1)(a). 

 Permanency hearing must occur within 30 days if court finds reasonable efforts to reunify 
are not required. 

 
L. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel.  §39.013(9)(a). 

 Placement or custody of the child.  §39.521(1)(d)(1). 

 Special conditions of placement and visitation.  §39.521(1)(d)(2).  

 Any evaluation, counseling, treatment activities, and other actions to be taken by the 
parties.  §39.521(1)(d)(3).  

 Persons or entities responsible for supervising or monitoring services. §39.521(1)(d)(4).  

 Continuation or discharge of the Guardian ad Litem, as appropriate. §39.521(1)(d)(5).  

 The date, time, and location of the next scheduled review hearing. §39.521(1)(d)(6). 

 Child support, if appropriate.  §39.521(1)(d)(7).  

 When the child is committed to the temporary legal custody of DCF; the reasons for such 
placement and whether diligent efforts were made by DCF to locate an adult relative, legal 
custodian, or other adult willing to care for the child. §39.521(1)(d)(8)(a). 

 If the child is removed before the disposition hearing, whether after removal, DCF made a 
reasonable effort to reunify the parent and child. 

 If the child is being placed in an out-of-home placement that the child cannot safely remain 
at home with services and that removal is necessary to protect the child.  §39.521(1)(f). 

 Findings as to whether or not prevention or reunification efforts were indicated.   
§39.521(1)(f)(2).  

 If prevention or reunification efforts were indicated, a brief description of what prevention 
and reunification efforts were made.  §39.521(1)(f)(2). 

 Reasons further efforts could or could not have prevented or shortened the separation of 
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the parent and child.  §39.521(1)(f)(2).  

 Approval of case plan or order to amend the case plan within 30 days.  Rule 8.340(c)(8). 

 Other requirements necessary to protect the health, safety, and well-being of the child, to 
preserve the stability of the child's educational placement, and to promote family 
preservation or reunification whenever possible. §9.521(1)(d)(9). 
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DISPOSITION HEARING 

[NOTE: Colloquy for the disposition hearing can be found on the prior colloquy titled,                                         
“Adjudication/Disposition Hearing Acceptance of Case Plan and Pre-disposition Study”.] 

 

A. Generally. 

 
1. Explain purpose of the hearing.  The disposition hearing is a hearing at which the judge 

considers reports, recommendations and other evidence regarding the child’s placement 
while the parents work to correct the problems that led to dependency. The judge also 
reviews the case plan developed by the parties to determine if it addresses all of the 
problems affecting the child.  A disposition hearing shall be conducted by the court if:  

 the child is adjudicated dependent, 
 

 the parents or legal custodians consented to the finding of dependency or admitted the 
allegations in the petition,  

 

 the parents or legal custodians failed to appear for the arraignment hearing after proper 
notice, or  

 

 the parents or legal custodians have not been located despite a diligent search having 
been conducted.   

§39.521(1). 
 

2. Swear in the parties. 
 

3. Identify those present and their relationship to the case. See General Issues Section N, 
Parties and Participants. 

 Conduct paternity inquiry for each child if paternity has not been established.  See Tab, 
Paternity Inquiry and Diligent Search. 

 
4. Determine whether parties were properly served.  See General Issues Section S, Service. 

 
5. As to any identified absent parent, determine whether a diligent search was completed by 

DCF.  See General Issues Section S, Service.  
 
As to absent parent whose location is unknown, determine whether it is in the child’s best interest to 
proceed to disposition without notice to that parent.   
§39.503(5). 
  

6. Appoint a Guardian ad Litem if one has not been appointed. §39.822(1); Rule 8.215.  See 
General Issues Section F, Guardian ad Litem. 

 
7. All parties are entitled to disclosure of the information in reports submitted to the court.  

Rule 8.340(b). 
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B. At each proceeding, the court shall advise parents of their right to counsel.  
§39.013(9). 

 Ascertain whether the right to counsel is understood. §9.013(9)(a). 

 The court shall appoint counsel for indigent parents. §9.013(9)(a). 
 

1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  
See General Issues, Section D, Continuances. 

 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental conditions; 

 age; 

 education; 

 experience; 

 the nature or complexity of the case; 

 or other factors. 
§39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings. 

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply. §39.013(9)(d). 

 

C. Conduct case plan approval hearing. 

  
1. Case plan must be filed not less than 72 hours before the hearing.  The case plan must also 

be served on the parents and provided to other parties, including any GAL, not less than 3 
business days/72 hours before the hearing.  §§39.521(1)(a), 39.6011(7). 
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2. Case plan approval should occur at disposition unless otherwise ordered.  See Tab, Case 
Plan Approval. 

 

D. Review predisposition study. 

 
1. Predisposition study must be filed not less than 72 hours before the hearing.  The 

predisposition study must also be served on the parents and provided to other parties, 
including any GAL, not less than 72 hours before the hearing.  §39.521(1)(a). 

 
The court may grant an exception to the requirement for a predisposition study by separate 
order or within the judge’s order of disposition upon finding that all the family and child 
information required by §39.521(2) is available in other documents filed with the court.  
§39.521(1)(a). 
 

2. The predisposition study must include the following documented information: 

 the capacity and disposition of the parents to provide the child with food, clothing, 
medical care, or other remedial care and other material needs,  §39.521(2)(a); 
 

 the length of time the child has lived in a stable, satisfactory environment and the 
desirability of maintaining continuity, §39.521(2)(b); 

 

 the mental and physical health of the parents,  §39.521(2)(c);  
 

 the home, school, and community record of the child, §39.521(2)(d);  
 

 the reasonable preference of the child, if ascertainable, § 39.521(2)(e);  
 

 evidence of domestic violence or child abuse,  §39.521(2)(f);   
 

 an assessment of the dangers and risks of returning the child home, including changes in 
and resolutions to the initial risks, §39.521(2)(g); 

 

 whether risks are still present and what resources are available and will be provided for 
the protection and safety of the child, §39.521(2)(h);   

 

 benefits of returning the child home,  §39.521(2)(i);   
 

 a description of all unresolved issues,  §39.521(2)(j);   
 

 a Florida Abuse Hotline Information System history and criminal records check for all 
caregivers, family members, and individuals residing within the household from which 
the child was removed,   §39.521(2)(k);   

 

 child protection team report or a statement that no report has been made, §9.521(2)(l);   
 

 all opinions or recommendations from other professionals or agencies that provide 
evaluative, social, reunification, or other services,  §39.521(2)(m);   
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 a listing of prevention or reunification services, including the availability of family 
preservation services. 
o If the services were provided, the outcome of the services. 
o If the services were not provided, reason they were not provided.  
o If the services are currently being provided, whether they need to be continued.  

§39.521(2)(n). 

 A listing of prevention and reunification services that were determined to be 
inappropriate and why.  §39.521(2)(o).  
 

 Whether dependency mediation was provided.  §39.521(2)(p).  
 

 If the child has been removed and a parent is being considered for custody, a 
recommendation as to whether such placement would be detrimental to the child.  
§39.521(2)(q).  

 

 If the child has been removed and will remain with a relative or other adult approved by 
the court, a home study concerning the proposed placement.  §39.521(2)(r). 

 

 If the child has been removed, the amount of child support each parent will be required 
to pay pursuant to §61.30.  §39.521(2)(s).  

 

 If placement of the child with anyone other than a parent is being considered, when 
custody by the parent will be reconsidered.   §39.521(2)(t).  

 
3. Review home studies of proposed legal custodians. 

If DCF is recommending out-of-home placement for a child other than placement in a 
licensed shelter or foster home, it must conduct a home study of the proposed legal 
custodians.  If the results are unfavorable, DCF cannot place or leave the child in the home, 
unless the court finds placement is in the child’s best interests.  The home study must 
include, at a minimum:  

 An interview with the proposed legal custodians to assess their ongoing commitment 
and ability to care for the child.  
 

 Records checks through the Florida Abuse Hotline Information System, local and 
statewide criminal and juvenile records checks through FDLE, and out-of-state criminal 
records checks on all household members 12 years of age or older and any other 
persons made known to DCF who are frequent visitors in the home.  

 

 An assessment of the physical environment of the home.  
 

 A determination of the financial security of the proposed legal custodians.  
 

 A determination of suitable child care arrangements if the proposed legal custodians are 
employed outside of the home.  

 

 Documentation of counseling and information provided to the proposed legal 



 

127 

 

custodians regarding the dependency process and possible outcomes.  
 

 Documentation that information regarding support services available in the community 
has been provided to the proposed legal custodians.  

 §39.521(2)(r).   
 

E. Determine whether DCF made reasonable efforts to reunify. 

 
1. Definition of “reasonable effort”:  the exercise of reasonable diligence and care by DCF to 

provide the services ordered by the court or delineated in the case plan.  
§39.521(1)(f)(1).  DCF has the burden of proving reasonable efforts.  §39.521(1)(f).  

 
2. If the child is not reunified or placed with a non-offending parent, determine whether DCF 

made reasonable efforts to reunify and make written findings.  See Disposition Hearing 
section L for specific findings required pursuant to §39.521. 

 
ASFA does not require that exact “reasonable efforts” language from the statute be used.  65 F.R. 4056.  
The finding needs to clearly state that the court determined DCF made reasonable efforts.  Examples of 
detailed findings in the court order include: 

 description of efforts made; 

 cross references to detailed statements in reports submitted to the court; and 

 checking off items from a detailed checklist. 
See 65 F.R. 4056. 

 
3. A court may find that DCF has made a reasonable effort to prevent or eliminate the need 

for removal if:  

 DCF’s first contact with the family occurs during an emergency;  
 

 DCF’s appraisal of the home situation indicates that it presents a substantial and 
immediate danger to the child's safety or physical, mental, or emotional health which 
cannot be mitigated by preventive services;  

 

 the child cannot safely remain at home, either because there are no preventive services 
that can ensure the health and safety of the child or, even with appropriate and 
available services being provided, the health and safety of the child cannot be ensured; 
or  

 

 the parent is alleged to have committed any of the acts listed as grounds for expedited 
termination of parental rights in §39.806(1)(f)-(l). (§39.521(1)(f)(3)(d). 
o Engaging in or failing to prevent egregious conduct that threatens the life, safety, or 

physical, mental, or emotional health of the child or a sibling.  §39.806(1)(f).   
o Subjecting the child or another child to aggravated child abuse (§827.03), sexual 

battery (§39.01) or sexual abuse (§39.01), or chronic abuse.  §39.806(1)(g). 
o Committing the murder, manslaughter, aiding or abetting the murder, or conspiracy 

or solicitation to murder the other parent or another child, or a felony battery that 
resulted in serious bodily injury to the child or to another child.  §39.806(1)(h). 

o Parental rights of the parent to a sibling of the child have been terminated 
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involuntarily.  §39.806(1)(i). 
o The parent or parents have a history of extensive, abusive, and chronic use of 

alcohol or a controlled substance which renders them incapable of caring for the 
child, and have refused or failed to complete available treatment for such use 
during the 3-year period immediately preceding the filing of the petition for 
termination of parental rights.  §39.806(1)(j). 

o A test administered at birth that indicated that the child’s blood, urine, or 
meconium contained any amount of alcohol or a controlled substance or 
metabolites of such substances, the presence of which was not the result of medical 
treatment administered to the mother or the newborn infant, and the biological 
mother of the child is the biological mother of at least one other child who was 
adjudicated dependent after a finding of harm to the child’s health or welfare due 
to exposure to a controlled substance or alcohol as defined in § 39.01(32)(g), after 
which the biological mother had the opportunity to participate in substance abuse 
treatment.  §39.806(1)(k). 

o On three or more occasions the child or another child of the parent or parents has 
been placed in out-of-home care pursuant to Chapter 39, and the conditions that 
led to the child’s out-of-home placement were caused by the parent or parents.  
§39.806(1)(l). 

 
4. A reasonable effort by DCF for reunification has been made if DCF’s appraisal of the home 

situation indicates the severity of the conditions of dependency is such that reunification 
efforts are inappropriate.  DCF has the burden of demonstrating to the court that 
reunification efforts were inappropriate.  §9.521(1)(f)(4).  

 
5. If the court finds that the child can remain safely at home or be safely returned to the 

home with prevention or reunification services, the court shall allow the child to remain in 
or return to the home, after making a specific finding of fact that the reasons for removal 
have been remedied to the extent that the child's safety, well-being, and physical, mental, 
and emotional health will not be endangered.  §39.521(1)(e).  

 
6. If the court finds that prevention or reunification effort of DCF would not have permitted 

the child to remain safely at home, the court may commit the child to the temporary legal 
custody of DCF.  §39.521(1)(f)(5).  

   

F. Determine placement of the child. 

 
According to ASFA, safety of the child is paramount in placement decisions.   
42 U.S.C.  §671(15)(A); 45 C.F.R.  §1356.21(b). 
 
Although the court does have the authority to place a child in the Department’s custody, the court does 
not have the ability to direct DCF to place the child in a specific home or institution. See State Dept. of 
Health and Rehabilitative Services  v. Brooke, 573 So.2d 363 (Fla. 1st DCA 1991). 
 

1. The child should return home or remain at home if the court determines that: 

 the child can safely remain in the home with the parent the child was residing with 
when the child was brought within the jurisdiction of the court, and 
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 remaining in the home is in the best interests of the child.  
 

After making that determination, the court must order conditions under which the child may remain or 
return to the home.  The placement must remain under the protective supervision of DCF for at least 6 
months. §39.521(3)(a). 
  

2. The child must be placed with the other parent if: 

 there is a non-offending parent who desires to assume custody of the child, and 
 

 there is a completed home study.  Such placement is not required if such placement 
would endanger the safety, well-being, or physical, mental, or emotional health of the 
child. Any party with knowledge of the facts may present evidence on this point.  No 
protective supervision is required.   

 

 If the court places the child with such parent, it may either:  
o order the parent to assume sole custodial responsibilities for the child, provide for 

reasonable visitation by the noncustodial parent, and terminate its jurisdiction over 
the child, 

OR 
o order the parent to assume custody subject to the jurisdiction of the court.  The 

court may order that reunification services be provided to the parent from whom 
the child has been removed, that services be provided solely to the parent who is 
assuming physical custody in order to allow that parent to retain later custody 
without court jurisdiction, or that services be provided to both parents, in which 
case the court shall determine at every review hearing which parent, if either, shall 
have custody of the child. 

§39.521(3)(b) – (3)(b)(2). 
 

When the child has been removed from one parent rather than both parents, §39.521(3)(b)(2) permits 
the court to place the child with a non-custodial parent and “order that the parent assume custody 
subject to the jurisdiction of the circuit court hearing dependency matters.  The court may order that 
reunification services be provided to the parent from whom the child has been removed, that services 
be provided solely to the parent who is assuming physical custody in order to allow that parent to retain 
later custody without court jurisdiction, or that services be provided to both parents, in which case the 
court shall determine at every review hearing which parent, if either, shall have custody of the child.  
The standard for changing custody of the child from one parent to another or to a relative or another 

adult approved by the court shall be the best interest of the child.” (emphasis supplied). 

 
 

3. If no fit parent is willing or available to take custody of the child, place the child in the 
temporary legal custody of an adult relative, the adoptive parent of the child’s sibling, or 
another adult approved by the court who is willing to care for the child, under the protective 
supervision of DCF.  DCF must supervise this placement until the child reaches permanency 
status in this home and in no case for a period of less than 6 months. Permanency in a 
relative placement shall be by adoption, long-term custody, or guardianship.  §39.521(3)(c). 
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4. If the child cannot be safely placed in a non-licensed placement, the child must be 

committed to the temporary legal custody of DCF and DCF has all rights and responsibilities 
of a legal custodian.  

 If diligent efforts to locate an adult relative are made but, because no suitable relative is 
found, the child is placed with DCF or other adult approved by the court, the court shall 
consider transferring temporary legal custody to an adult relative approved by the court 
at a later date, but neither DCF nor the court is obligated to so place the child if it is in 
the child's best interests to remain in the current placement.  

 

 "Diligent efforts to locate an adult relative" means a search similar to the diligent search 
for a parent, but without the continuing obligation to search after an initial adequate 
search is completed.  §39.521(8)(b).    

 
5. DCF shall not return any child to the physical care and custody of the person from whom 

the child was removed, except for court-approved visitation periods, without the approval 
of the court. The term of such commitment continues until terminated by the court or until 
the child reaches the age of 18.  §39.521(3)(d).  

 
6. In an ICWA case, no foster care placement may be ordered in the absence of a 

determination, supported by clear and convincing evidence, including testimony of 
qualified expert witnesses, that the continued custody of the child by the parent or Indian 
custodian is likely to result in serious emotional or physical damage to the child.  25 U.S.C. 
§1912(e). 

 

G. Establish visitation schedule, if appropriate. 

 
The following guidelines are provided in the Legislative intent, §39.4085: 

 Visitation at least once a week with siblings unless the court orders otherwise.  
§39.4085(15). 
 

 Visitation at least once a month with parents unless the court otherwise.  §39.4085(16). 
 

Inquiries regarding visitation: 

 Inquire of parents regarding visitation. 

 If this is the initial removal, what do parents suggest? 

 If child has been out of the home, inquire regarding visitation.  Has there been any?  If not, why not? 

 Do parents suggest any change in visitation? 

 What is position of DCF? 

  

 Order visitation unless there is clear and convincing showing that it is not in the child’s 
best interests.  §39.402(9). 
 

 Enter order that clearly defines visitation schedule - who, where, and when. 
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 Any order for visitation or other contact must conform to the provisions of §39.0139. 
§39.521(3)(d). See General Issues Section V, Taking Testimony from Children.  

 

H. Determine any additional services needed. 

 
Once a child is adjudicated dependent, the court may order any of the following: 

 The parent and/or the legal custodian and the child to participate in necessary 
treatment and services.  §39.521(1)(b). 
 

 The parties to participate in dependency mediation.  §39.521(1)(b). 
 

 The parents and legal custodians to participate in family counseling and other 
professional counseling activities deemed necessary for the rehabilitation of the parent 
or child.  §39.521(5).  

 

I. Order child support, if appropriate. 

 
If the child is in an out-of-home placement, the court may order child support to be paid by the parents, 
or the guardian of the child's estate, if appropriate.  The court may exercise jurisdiction over all child 
support matters, shall adjudicate the financial obligation, including health insurance, of the child's 
parents or guardian, and shall enforce the financial obligation as provided in chapter 61.  Placement of 
the child shall not be contingent upon issuance of a support order. §39.521(1)(d)(7). See appendix 
entitled: Dependency Child Support Checklist. 
 

J. Advise parents of right to appeal and appellate counsel. 

 Any party affected by an order or DCF may appeal to the appropriate district court of 
appeal.  §39.510(1). 
 

 The adjudication of dependency may be appealed from either the order adjudicating the 
child or the disposition order.  See A.G. v. Dept. of Children and Family Services, 731 
So.2d 1260 (Fla. 1999). 

 

 The taking of an appeal does not operate as a supersedeas in any case unless pursuant 
to an order of the court, except that a permanent order of commitment to a licensed 
child-placing agency or the Department for subsequent adoption shall be suspended 
while the appeal is pending, but the child shall continue in custody under the order until 
the appeal is decided.  §39.510(3). 

 

 Pursuant to Rule 9.146(d) of the Florida Rules of Appellate Procedure, the court retains 
jurisdiction to conduct judicial reviews and other proceedings as needed to protect the 
health and welfare of the child.  

 

K. Set the next hearing. 

 Judicial review must occur within 90 days of disposition or the date the court approves 
the case plan, whichever is earlier (but no later than 6 months after removal).  
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§39.521(1)(c). 

 Case plan approval hearing must occur within 30 days, if the case plan is not approved 
at disposition.  §39.521(1)(a). 

 

L. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel. §39.013(9)(a). 
 

 Placement or custody of the child. §39.521(1)(d)(1). 
 

 Special conditions of placement and visitation. §39.521(1)(d)(2). 
 

 Any evaluation, counseling, treatment activities, and other actions to be taken by the 
parties. §39.521(1)(d)(3). 

 

 Persons or entities responsible for supervising or monitoring services. §39.521(1)(d)(4). 
 

 Continuation or discharge of the Guardian ad Litem, as appropriate. §39.521(1)(d)(5). 
 

 The date, time, and location of the next scheduled review hearing.  §39.521(1)(d)(6). 
 

 Child support, if appropriate.  §39.521(1)(d)(7). 
 

 When the child is committed to the temporary legal custody of DCF, the reasons for 
such placement and whether diligent efforts were made by DCF to locate an adult 
relative, legal custodian, or other adult willing to care for the child.  §39.521(1)(d)(8)(a). 

 

 If the child is removed before the disposition hearing, whether after removal, DCF made 
a reasonable effort to reunify the parent and child. 

 

 If the child is being placed in an out-of-home placement, that the child cannot safely 
remain at home with services and that removal is necessary to protect the child.  
§39.521(1)(f). 

 

 Findings as to whether or not prevention or reunification efforts were indicated.  
§39.521(1)(f)(2). 
 

 If prevention or reunification efforts were indicated, a brief description of what 
prevention and reunification efforts were made. §39.521(1)(f)(2). 
 

 Reasons further efforts could or could not have prevented or shortened the separation 
of the parent and child.  §39.521(1)(f)(2).  

 

 Approval of case plan or order to amend the case plan within 30 days.  Rule 8.340(c)(8). 
 

 Other requirements necessary to protect the health, safety, and well-being of the child, 
to preserve the stability of the child's educational placement, and to promote family 
preservation or reunification whenever possible.  §39.521(1)(d)(9).  
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CASE PLAN APPROVAL AT A GLANCE  

 

RELEVANT STATUTES & RULES 
Florida Statutes §§39.6011 - 39.603. 
Rules of Juvenile Procedure 8.400, 8.410. 

PURPOSE OF HEARING 

Hearing at which the judge reviews the case plan developed by the parties 
to determine if: 
 

 the plan addresses the parents’ behavior that created the risk to the 
child, and  

 the plan is consistent with previous court orders and statutory 
requirements.   

 
The case plan and all amendments to the case plan must be approved by 
the court.  A case plan is required for every child receiving services. 

 

All case plans and amendments to case plans must be approved by the 
court. §39.603(1). 

TIME FRAME 
Hearing on case plan is held at disposition hearing, unless ordered 
otherwise, but no later than 30 days after the disposition hearing.  
§39.521(1)(a). 

NEXT HEARING 
Judicial review must occur 90 days after the date of disposition or the date 
court approves the case plan, whichever is earlier, but no later than 6 
months after removal §§39.521(1)(c), 39.701(3)(a).  
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CASE PLAN APPROVAL CHECKLIST 

 
A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parties were properly served. 

 As to any identified absent parent, determine whether a diligent search was completed by 
DCF. 

 Appoint a Guardian ad Litem if one has not been appointed. 
 
B. At each proceeding, the court shall advise parents of their right to counsel.  §39.013(9). 

 Ascertain if right to counsel is understood. 

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
 
C. The services in the case plan must be designed to achieve permanency. 
 
D. Review contents of the case plan. 
 
E. Considerations when parents do not participate in the case planning process. 
 
F. Conduct the hearing to consider approval of the case plan. 
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CASE PLAN APPROVAL  

[NOTE: Colloquy for the disposition hearing can be found on the prior colloquy titled,                                         
“Adjudication/Disposition Hearing Acceptance of Case Plan and Pre-disposition Study”.] 

 

A. Generally. 

 
1. Explain purpose of the hearing.  Hearing at which the judge reviews the case plan 

developed by the parties to determine if it addresses the parents’ behavior that created the 
risk to the child and is consistent with previous court orders and statutory requirements.  
The court may order changes and court approval of the plan is required.  A case plan is 
required for every child receiving services.  

 
2. Swear in the parties. 

 
3. Identify those present and their relationship to the case.  See General Issues Section N, 

Parties and Participants. 

 Conduct paternity inquiry for each child if paternity has not been established.  See Tab, 
Paternity Inquiry and Diligent Search. 

 
4. Determine whether parties were properly served.  See General Issues Section S, Service. 

 
5. As to any identified absent parent, determine whether a diligent search was completed by 

DCF.  See General Issues Section S, Service.   
  

6. Appoint a Guardian ad Litem if one has not been appointed.  §39.822(1); Rule 8.215.  See 
General Issues Section F, Guardian ad Litem. 

 

B. At each proceeding, the court shall advise parents of their right to counsel.       
§39.013(9). 

 Ascertain whether the right to counsel is understood. §39.013(9)(a). 

 The court shall appoint counsel for indigent parents.  §39.013(9)(a). 
 

1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  
See  General Issues Section D, Continuances. 

 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a).  
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 
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 mental conditions, 

 age, 

 education, 

 experience, 

 the nature or complexity of the case, or 

 other factors. 
§39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings. 

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply. §39.013(9)(d). 

 

C. The services in the case plan must be designed to achieve permanency. 

 
1. DCF shall develop a case plan for each child receiving services. 

 A parent may not be required nor coerced through threat of loss of custody or parental 
rights to admit in the case plan to abusing, neglecting, or abandoning a child.   
§39.601(1). 

 
2. Services can be used to: 

 improve conditions in the home and aid in maintaining the child in the home; 

 facilitate the safe return of the child to the home; or  

 facilitate the permanent placement of the child.  
 

3. Case plan amendments must include service interventions that are the least intrusive 
possible into the life of the parent and child, must focus on clearly defined objectives, and 
must provide the most efficient path to quick reunification or permanent placement. 
§39.6012(1)(a), §39.6013(7). 

 
4. A case plan must be prepared, but need not be submitted to the court, if a child will be in 

care no longer than 30 days, unless that child is placed in out-of-home care a second time 
within a 12-month period.  §39.6011(6)(b)(1). 

 

D. Review contents of the case plan. 

 
1. The case plan must be developed in the following manner. 
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 It must be developed in conference with the parent and any GAL and, if appropriate, the 
child.  §39.6011(1)(a). 
 

 It must be written simply and clearly in English, and if English is not the principal 
language of the child’s parent, to the extent possible in the parent’s principal language.  
§39.6011(2). 

 

 It must describe the minimum number of face-to-face meetings to be held each month 
between the parents and DCF's caseworkers to review progress of the plan, to eliminate 
barriers to progress, and to resolve conflicts or disagreements.  §39.6011(4)(b). 

 

 It must be signed by all parties.  §39.6011(3). 
 

 It must be reasonable, accurate, and in compliance with the requirements of other court 
orders.  §39.6011(1)(f). 

 

 The parent or parents may receive assistance from any person or DCF in the preparation 
of the case plan.  §39.6011(1)(b).  

 

 DCF and the court, when applicable, shall inform the parent of the right to receive such 
assistance, including the right to assistance of counsel.  §39.6011(1)(b). 

 

 Before the signing of the case plan, the authorized agent of DCF must explain it to all 
persons involved in its implementation, including, when appropriate, the child.   
§39.6011(3). 
 

 After the case plan has been agreed upon and signed by the parties involved, a copy of 
the plan must be given immediately to the parents, DCF, the foster parents, the legal 
custodian, the representative of the Guardian ad Litem program if the program is 
appointed, and any other parties identified by the court, including the child, if 
appropriate. §39.6011(6)(b). 
 

2. The case plan must include, in addition to other requirements: 

 A description of the problem being addressed that includes the parent’s conduct that 
resulted in risk to the child and the reason for DCF's intervention.  §39.6011(2)(a). 
 

 The permanency goal.  §39.6011(2)(b). 
 

 If concurrent planning is being used, a description of the permanency goal of 
reunification with the parent or legal custodian in addition to a description of one of the 
remaining permanency goals described in §39.01.  §39.6011(2)(c). 

 

 The date the compliance period expires.  The case plan is limited to as short a period as 
possible to accomplish its provisions and the period expires no later than 12 months 
after the child’s removal from the home or the case plan acceptance date, whichever 
occurs sooner.  §39.6011(2)(d). 
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 A written notice to the parent that failure of the parent to substantially comply with the 
case plan may result in TPR, and that a material breach of the case plan may result in 
the filing of a TPR petition sooner than the case plan’s compliance period.   

 
§39.6011(2)(e). 
 

 A description of the tasks with which the parent must comply and the services to be 
provided to address the problem, including:  

o type of services or treatment, §39.6012(1)(b)(1); 
o frequency of services or treatment, §39.6012(1)(b)(4); 
o location of the delivery of the services, §39.6012(1)(b)(5); 
o the accountable DCF staff or service provider,  

§39.6012(1)(b)(6); 
o a description of the measurable objectives, including time frames for achieving 

objectives, addressing the identified problem. §39.6012(1)(b)(7). 
 

3. Additional requirements for children in an out-of-home placement (§39.6012(3)). 

 The type of placement in which the child is to be living. §39.6012(3)(a). 

 The financial support obligation to the child, including health insurance, of the child's 
parents.  §39.6011(4)(c).  

 The visitation rights and obligations of the parents. §39.6012(3)(b).  

 In addition to any other requirement, if the child is in an out-of-home placement, the 
case plan must include: 
o a description of the type of placement in which the child is to be living,  

§39.6012(3)(a); 
o a description of the parent’s visitation rights and obligations and the plan for sibling 

visitation if the child has siblings and is separated from them, §39.6012(3)(b); 
o when appropriate, for a child who is 13 years of age or older, a written description 

of the programs and services that will help the child prepare for the transition from 
foster care to independent living, §39.6012(3)(c); 

o a discussion of the safety and the appropriateness of the child’s placement, which 
placement is intended to be safe, and the least restrictive and the most family-like 
setting available consistent with the best interest and special needs of the child and 
in as close proximity as possible to the child’s home, §39.6012(3)(d). 
 

 A written notice to the parent that failure of the parent to substantially comply with the 
case plan may result in termination of parental rights and that a material breach of the 
case plan may result in the filing of a petition for termination of parental rights sooner 
than the compliance period set forth in the case plan. §39.6011(2)(e). 

  
4. If a child’s permanency plan is adoption or placement in another permanent home the 

case plan should include documentation of the steps to find an adoptive family or other 
permanent living arrangement for the child.  At a minimum, documentation shall include 
child-specific recruitment efforts such as the use of state, regional, and national adoption 
exchanges, including electronic exchange systems. §39.6011(5).  

 
5. The case plan must be filed with the court, and served on all parties, at least 3 business 
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days prior to the disposition hearing. §39.6011(7).  

 DCF must also file with the court all case plans prepared before jurisdiction of the court 
attached.§39.601(6)(b)(3). 

 
6. The case plan must be limited to as short a period as possible for the accomplishment of 

its provisions. The plan’s compliance period expires no later than 12 months after the date 
the child was initially removed from the home or the date the case plan was accepted by the 
court, whichever occurs sooner.  §39.6011(2)(d). 

 
7. At the first judicial review held subsequent to the child’s 17th birthday, in addition to other 

requirements, the department shall provide the court with an updated case plan that 
includes specific information related to independent living services that have been provided 
since the child’s 13th birthday, or since the date the child came into foster care, whichever 
came later.  §39.701(6)(b). 

 

E. Considerations when parents do not participate in the case planning process. 

 
1. Nonparticipation §39.6011(1)(c). 

 If a parent is unwilling or unable to participate in the development of a case plan, DCF 
shall document that unwillingness or inability to participate. §39.6011(1)(c). 
 

 The documentation must be provided in writing to the parent when available for the 
court record, and the Department shall prepare a case plan conforming as nearly as 
possible with the requirements set forth in this section.  §39.6011(1)(c). 

 

 The unwillingness or inability of the parent to participate in developing a case plan does 
not preclude the filing of a petition for dependency or for termination of parental rights.  
The parent, if available, must be provided a copy of the case plan and be advised that 
he or she may, at any time before the filing of a petition for termination of parental 
rights, enter into a case plan and that he or she may request judicial review of any 
provision of the case plan with which he or she disagrees at any court hearing set for 
the child. §39.6011(1)(c). 

  
2. If the parents will not or cannot participate in preparation of a case plan, DCF must submit 

an explanation of the circumstances and its efforts to secure participation in preparation of 
a case plan. §39.602(1). 

 

 If the physical, emotional, or mental condition or physical location of the parent is the 
basis for the parent's nonparticipation, DCF must provide substantial evidence to the 
court that such condition or location has rendered the parent unable or unwilling to 
participate in the preparation of a case plan, either pro se or through counsel. The 
supporting documentation must be submitted to the court at the time the plan is filed.   
§39.602(2). 
 

 The plan must include, but need not be limited to, the specific services to be provided 
by DCF, the goals and plans for the child, and the time for accomplishing the provisions 
of the plan and for accomplishing permanence for the child.  §39.602(3). 
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3. If the location of one or both parents is unknown, this must be documented in writing and 

included in the plan submitted to the court.  §39.602(4)(a).   

 If an absent parent is located after the plan is filed, that parent must be served with a 
copy of the plan.  §39.602(4)(a). 
 

 Before filing the plan, DCF shall advise each parent, both orally and in writing that the 
failure of the parents to substantially comply with a plan may result in TPR, but only 
after required notice and hearing.  §39.602(4)(b).  

 

 If an absent parent is located after the plan is filed, DCF shall advise the parent, both 
orally and in writing, that the failure of the parents to substantially comply with a plan 
may result in TPR, but only after required notice and hearing.  §39.602(4)(b).  

 

 Proof of written notification must be filed with the court.  §39.602(4)(b). 
 

 The court may appoint a Guardian ad Litem under Rule 1.210, Florida Rules of Civil 
Procedure, to represent the interests of any parent, if the location of the parent is 
known but the parent is not present at the hearing and the development of the plan is 
based upon the physical, emotional, or mental condition or physical location of the 
parent. §39.603(1)(a). 

 
4. A parent who has not participated in the development of a case plan must be served with 

a copy of the plan developed by DCF, if the parent can be located, at least 72 hours prior 
to the court hearing.  Any parent is entitled to, and may seek, a court review of the plan 
prior to the initial judicial review and must be informed of this right by DCF at the time DCF 
serves the parent with a copy of the plan. If the location of an absent parent becomes 
known to DCF, DCF shall inform the parent of the right to a court review at the time DCF 
serves the parent with a copy of the case plan.  §39.603(3). 

 

F. Conduct the hearing to consider approval of the case plan. 

 
1. The court shall make the following determinations at the hearing on the case plan.  

 All parties who were notified and in attendance at the hearing, either in person or 
through a legal representative. 
 

 If the plan is consistent with previous court orders placing the child in care. 
§39.603(1)(b). 
 

 If the plan is consistent with the statutory requirements for content of a plan.   
§39.603(1)(c). 
 

 In involuntary placements, whether each parent was notified of the right to counsel at 
each stage of the dependency proceedings.  §39.603(1)(d). 
 

 Whether each parent whose location was known was notified of the right to participate 
in the preparation of a case plan and of the right to receive assistance in the preparation 
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of the case plan.  §39.603(1)(e). 
 

 In voluntary placements, whether the plan is meaningful and designed to address facts 
and circumstances upon which the child was placed.  §39.603(1)(f).  §39.603(1). 

 
2. If the court determines that any of the elements considered at the hearing related to the 

plan have not been met, the court shall require the parties to make necessary amendments 
to the plan. §39.603(2).  The amended plan must be submitted to the court for review and 
approval within 30 days after the hearing. A copy of the amended plan must also be 
provided to each party, if the location of the party is known, at least 72 hours prior to filing 
with the court. §39.603(2). 

 
3. All case plans and amendments to case plans must be approved by the court. §39.603(1). 

 

A parent who has substantially complied with a reunification case plan is entitled to reunification with 
the dependent child, absent a determination that reunification would be detrimental to the child.  If a 
party or the court concludes that reunification with the offending parent would no longer be 
appropriate, the proper procedure is to hold an evidentiary hearing and amend the case plan.  K.E. v. 
Department of Children and Families, 958 So.2d 968, (Fla. 5th DCA 2007) West's F.S.A. §§ 39.521(3)(b), 
39.6013(1). 

Note: Once a reunification case plan has been offered, that child goes back to the parent the child was 
removed from unless the court holds a hearing and a party shows that it is not in the child’s best 

interests to be reunified.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.07&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS39.521&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.07&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS39.6013&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida
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JUDICIAL REVIEW AT A GLANCE  

 
 

RELEVANT STATUTES & RULES 
Florida Statutes §§39.701 - 39.704. 
Rule of Juvenile Procedure 8.415. 

PURPOSE OF HEARING 

Evidentiary review by court to determine status of the child and compliance 
with case plan, to review need for changes to case plan and placement, and to 
maintain focus on safety of the child and permanent placement.  Review is 
required for both out-of-home and in-home placements. 

TIME FRAME 

Initial judicial review must occur no later than 90 days after the earlier of 
disposition or case plan approval hearing, but no more than 6 months after 
removal.   

§39.701(3)(a); Rule 8.415(b). 
 
Permanency hearing must occur no later than 12 months after the date the 
child is removed. §39.621(1) 
 
Judicial reviews in every case must occur at least every 6 months.  
§39.701(1)(a); Rule 8.415(b). 

RULES OF EVIDENCE 

The court may receive any relevant and material evidence pertinent to the 
cause.  This evidence may be received by the court and relied on to the extent 
of its probative value, even though not competent in an adjudicatory hearing.   

§39.701(8); Rule 8.415(e). 

NEXT HEARING 
Permanency hearing must occur no later than 12months after removal of child. 
§39.621(1). 
Judicial reviews must occur every 6 months. 
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JUDICIAL REVIEW CHECKLIST 
JUDICIAL REVIEW CHECKLIST 

 
A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parents were properly served. 

 Order diligent search for absent parents, as appropriate. 

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 

B. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
         
C. Review judicial review study and other reports. 

 DCF’s report and the GAL’s report must be served at least 72 hours before the hearing on all 
parties whose whereabouts are known, to the foster parents or legal custodians, and to any 
citizen review panel. 

 Review report of agency if child has been permanently placed with DCF. 

 Review report of citizen review panel, if any. 

 If citizen review panel recommends the goal of reunification be extended beyond 12 months 
from the date the child was removed or the case plan was adopted, whichever is earlier, the 
court must schedule a judicial review within 30 days of receipt of such recommendations. 

 
D. Review other evidence presented.   

 Consider information in oral and written reports. 
 
E. Determine case plan compliance of parents. 

 If a parent is not party to the case plan, determine the basis for unwillingness or inability to 
participate. 

 Determine whether parents were advised of: 

 right to counsel 

 right to receive assistance in preparation of case plan. 

 Determine whether parents have complied with child support order. 

 Determine compliance with visitation contracts.  §39.701(7)(e).  Include frequency, duration 
and results of visitation, and reason for any noncompliance. 

 Determine compliance with specified financial obligations relating to care of the child, 
including reasons for any noncompliance. 

 Determine whether to extend the case plan, or modify the terms of the plan. 

 If the court finds that the parents have failed to substantially comply with the case plan to 
the degree that further reunification efforts are without merit and not in the best interests 
of the child, it may authorize the filing of a TPR petition. 
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F. Determine case plan compliance of DCF and others.  §39.701(8)(d). 
 
G. Review child’s placement. 
 
H. If child is not returned to a parent, consider whether TPR petition should be filed. 
 
I. Set the next hearing. 
 
J. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel.   
 §39.013(9)(a). 

 Whether the child should be returned to the parent, continued in out-of-home care, or DCF 
should file a TPR petition. 

 As to any identified absent parent, whether parent was properly served or that a diligent 
search was completed by DCF. 

 Parties were notified of the hearing. 

 Date, time and location of next judicial review.   §39.701(4). 
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JUDICIAL REVIEW 

 

A. Generally. 

 
1. Explain purpose of the hearing. 

 
Evidentiary review by court to: 

 determine status of the child,  

 determine compliance with case plan, and 

 review need for changes to case plan and placement, and to  
maintain focus on safety of the child and permanent placement.  
 

Review is required for both out-of-home and in-home placements. 
 

2. Swear in the parties. 
 

3. Identify those present and their relationship to the case.  See  General Issues Section N, 
Parties and Participants. 

 

 Conduct paternity inquiry for each child if paternity has not been established.  See Tab, 
Paternity Inquiry and Diligent Search. 

 
4. Determine whether parties were properly served.  See General Issues Section S, Service. 

 
5. As to any identified absent parent, determine whether a diligent search was completed by 

DCF.  See  General Issues Section S, Service. 
  

6. Appoint a Guardian ad Litem if one has not yet been appointed.  §§39.822(1), 39.701(8)(c); 
Rule 8.215.  See  General Issues Section F, Guardian ad Litem. 

 
7. Hearings are required every 6 months until the child reaches permanency status,  

§39.701(2)(a), as well as within 90 days after a child’s 17th birthday.  §39.701(6)(a). 

 All parties must be present, except for the child, unless a hearing is held before a citizen 
review panel prior to the judicial review.  §39.701(2)(a).  
 

 If the child is placed in the custody of DCF or a licensed child-placing agency for 
adoption, judicial reviews must be held at least every 6 months until the adoption is 
finalized.  §39.701(3)(c). 

 

 DCF may conduct administrative reviews in addition to judicial reviews at least every 6 
months for children in out-of-home care.  All parties must receive notice of 
administrative reviews and any party dissatisfied with the results may petition for a 
judicial review.  §39.701(3)(d). 

 

 In addition to other hearing requirements, the court shall hold a judicial review hearing 
within 90 days after a child’s 17th birthday and shall continue to hold timely judicial 



 

150 

 

review hearings.  In addition, the court may review the status of the child more 
frequently during the year prior to the child’s 18th birthday if necessary. §39.701(6)(a). 

 
8. Remove the disability of nonage. 

 The court shall also issue an order, separate from the order on judicial review, that the 
disability of nonage of the youth has been removed pursuant to §743.045.   
§39.701(6)(a). 
 

 For the purpose of ensuring that a youth in foster care will be able to secure depository 
financial services, such as checking and savings accounts, the disability of nonage of 
minors shall be removed provided that the youth has reached 16 years of age, has been 
adjudicated dependent, is residing in an out-of-home placement as defined in §39.01, 
and has completed a financial literacy class.  Upon issuance of an order by a court of 
competent jurisdiction, such youth is authorized to make and execute all documents, 
contracts, or agreements necessary for obtaining the rights, privileges, and benefits of 
depository financial services as if the youth is otherwise competent to make and 
execute contracts.  Execution of any such contract or agreement for depository financial 
services shall have the same effect as if it were the act of a person who is not a minor.  A 
youth seeking to enter into such contracts or agreements or execute other necessary 
instruments incidental to obtaining depository financial services must present an order 
from a court of competent jurisdiction removing the disabilities of nonage of the minor 
under this section.  §743.044. 
 

 For the sole purpose of ensuring that a youth in foster care will be able to execute a 
contract for the lease of residential property upon the youth’s 18th birthday, the 
disability of nonage of minors is removed for all youth who have reached 17 years of 
age, have been adjudicated dependent, and are in the legal custody of the 
Department through foster care or subsidized independent living.  These youth are 
authorized to make and execute contracts, releases, and all other instruments necessary 
for the purpose of entering into a contract for the lease of residential property upon the 
youth’s 18th birthday.  The contracts or other instruments made by the youth shall have 
the same effect as though they were the obligations of persons who were not minors.  A 
youth seeking to enter into such lease contracts or execute other necessary instruments 
that are incidental to entering into a lease must present an order from a court of 
competent jurisdiction removing the disabilities of nonage of the minor under this 
section. §743.045. 

 

 For the sole purpose of ensuring that a youth in foster care will be able to secure utility 
services at a residential property upon the youth’s 18th birthday, the disability of 
nonage of minors is removed for all youth who have reached 17 years of age, have been 
adjudicated dependent, and are in the legal custody of the Department through foster 
care or subsidized independent living.  These youth are authorized to make and 
execute contracts, agreements, releases, and all other instruments necessary for the 
purpose of securing utility services at a residential property upon the youth’s 18th 
birthday.  The contracts or other agreements made by a youth shall have the same 
effect as though they were the obligations of persons who were not minors.  A youth 
seeking to enter into such contracts or agreements or execute other necessary 
instruments that are incidental to securing utility services must present an order from a 
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court of competent jurisdiction removing the disabilities of nonage of the minor under 
this section.  §743.046. 

 
9. Court must be notified of certain placement changes if they occur between judicial review 

hearings. 
 

When a child has been voluntarily placed, DCF must notify the court of such placement 
within 5 working days. This notification is not required when a child will be in out-of-home 
care no longer than 30 days, unless that child is placed in out-of-home care a second time 
within a 12-month period. §39.701(3)(f). 
 

10. The court may issue protective orders.  The court may issue a protective order in 
assistance, or as a condition of an order.  The protective order may set forth requirements 
relating to reasonable conditions of behavior by a person or agency before the court, 
including a requirement that such person or agency to make periodic reports to the court.  
§39.701(9)(g).  

 
11. Exemptions from judicial review.   

 
Judicial reviews are not required for:  

 minors who have been placed in adoptive homes by a licensed child-placing agency; or  

 minors who are refugees or entrants to whom federal regulations apply and who are in 
the care of DCF.  §39.704. 

 

B. At each proceeding, the court shall advise parents of the right to counsel.        
§§39.013(9), 39.701(8)(b). 

 Ascertain whether the right to counsel is understood. §39.013(9)(a). 

 The court shall appoint counsel for indigent parents. §39.013(9)(a). 
 

1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  
See General Issues Section D, Continuances. 

 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental conditions, 

 age, 

 education, 

 experience, 

 the nature or complexity of the case, 
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 or other factors. 
§39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings. 

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply. §39.013(9)(d). 

         

C. Review judicial review study and other reports. 

 
1. DCF’s report and the GAL’s report must be served at least 72 hours before the hearing on 

all parties whose whereabouts are known, to the foster parents or legal custodians, and to 
any citizen review panel.  §39.701(7)(b).  

 
DCF must furnish to the court a written report based on an investigation and social study concerning all 
pertinent details relating to the child.  The report must include the following: 
  

 The type of placement the child is in, including safety of the child and the continuing 
necessity for and appropriateness of the placement. §39.701(7)(a)(1).  
 

 Documentation of diligent efforts made by parties to comply with the case plan.   
§39.701(7)(a)(2). 
 

 The amount of fees assessed and collected during the period of time being reported.   
§39.701(7)(a)(3). 
 

 Services provided to the foster family or legal custodian to address the needs of the 
child as indicated in the case plan. §39.701(7)(a)(4).  
 

 A statement that either:  
o the parent, though able to do so, did not comply substantially with the case plan, 

and agency recommendations;  
o the parent did substantially comply with the case plan; or  
o the parent has partially complied with the case plan, with a summary of additional 

progress needed and agency recommendations. 
§39.701(7)(a)(5). 

 Statement from the foster parent or legal custodian providing any material evidence 
concerning the return of the child to a parent.  §39.701(7)(a)(6).  
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 The frequency, duration, and results of any parent-child visitation and 
recommendations for expansion or restriction of future visitation. §39.701(7)(a)(7).  

 

 The number of times a child has been removed and placed elsewhere, the number and 
types of placements that have occurred, and the reason for the changes in placement.   
§39.701(7)(a)(8).  
 

 The number of times a child's educational placement has been changed, educational 
placements which have occurred, and the reason for any change in placement.   
§39.701(7)(a)(9).  
 

 If the child has reached 13 years of age but not yet 18 years of age, the results of the 
pre-independent living, life skills, or independent living assessment; the specific services 
needed; and the status of the delivery of the identified services. §39.701(7)(a)(10). 
 

 Copies of all medical, psychological, and educational records concerning the child, 
parents, or any caregiver since the last judicial review hearing.  §39.701(7)(a)(11). 

 

 Copies of the child’s current health, mental health, and education records identified in  
§39.6012. §39.701(7)(a)(12). 
 

 Facts showing the court to have jurisdiction.  Rule 8.415(c). 
 

 Identity and residence of parent and legal custodian. Rule 8.415(c). 
 

 Dates of dependency adjudication and reviews.  Rule 8.415(c). 
 

 Requests for the following: 
o that the child’s placement be changed; 
o that the case plan be continued for the parents or DCF to complete assigned tasks; 

or 
o that TPR proceedings be instituted. 

See Rule 8.415(c). 
 
Furthermore, in addition to any information or report provided to the court, the department shall 
include in its judicial review social study report written verification that the child:  

 Has been provided with a current Medicaid card and has been provided all necessary 
information concerning the Medicaid program sufficient to prepare the youth to apply 
for coverage upon reaching age 18, if such application would be appropriate. 
§39.701(6)(a)(1).  
 

 Has been provided with a certified copy of his or her birth certificate and, if the child 
does not have a valid driver’s license, a Florida identification card issued under  
§322.051. §39.701(6)(a)(2). 
 

 Has been provided information related to Social Security Insurance benefits if the child 
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is eligible for such benefits.  If the child has received these benefits and they are being 
held in trust for the child, a full accounting of those funds shall be provided and the child 
must be informed about how to access those funds. §39.701(6)(a)(3).  See  appendix: 
“The Office Of Court Improvement’s Fact Sheet: Handling Master Trusts In Dependency 
Cases,” for more information regarding master trust issues. 
 

 Has been provided with information and training related to budgeting skills, 
interviewing skills, and parenting skills. §39.701(6)(a)(4).  

 

 Has been provided with all relevant information related to the Road-to-Independence 
Program, including, but not limited to, eligibility requirements, forms necessary to 
apply, and assistance in completing the forms.  The child shall also be informed that, if 
the child is eligible for the Road-to-Independence Program, the child may reside with 
the licensed foster family or group care provider with whom the child was residing at 
the time of attaining the youth’s 18th birthday or may reside in another licensed foster 
home or with a group care provider arranged by the department.  §39.701(6)(a)(5). 

 

 Has an open bank account, or has identification necessary to open such an account, and 
has been provided with essential banking skills. §39.701(6)(a)(6). 

 

 Has been provided with information on public assistance and how to apply.  
§39.701(6)(a)(7).  
 

 Has been provided a clear understanding of where he or she will be living on his or her 
18th birthday, how living expenses will be paid, and what educational program or school 
he or she will be enrolled in. §39.701(6)(a)(8). 
 

 Has been provided with notice of the youth’s right to petition for the court’s continuing 
jurisdiction for 1 year after the youth’s 18th birthday as specified in §39.013(2) and with 
information on how to obtain access to the court. §39.701(6)(a)(9).  

 

 Has been encouraged to attend all judicial review hearings occurring after the youth’s 
17th birthday. §39.701(6)(a)(10). 

 
At the first judicial review held subsequent to the child’s 17th birthday, in addition to other 
requirements, the department shall provide the court with an updated case plan that includes specific 
information related to independent living services that have been provided since the child’s 13th 
birthday, or since the date the child came into foster care, whichever came later.  §39.701(6)(b). 
 
If in the opinion of the court, the department has not complied with its obligations as specified in the 
written case plan or in the provision of independent living services as required by §409.1451 and 
§39.701(6), the court shall issue a show cause order.  If cause is shown for failure to comply, the court 
shall give the department 30 days within which to comply and, on failure to comply with this or any 
subsequent order, the department may be held in contempt.  §39.701(6)(c). 
 

2. If child has been permanently placed with DCF:   

 DCF shall furnish to the court a written report concerning the progress being made to 
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place the child for adoption.  
 

 if the child cannot be placed for adoption, a report on the progress made by the child 
towards alternative permanency goals or placements must be submitted to the court.  

 the report must be submitted to the court at least 72 hours before the review hearing.   
§39.701(7)(c). 

 
3. Review report of citizen review panel, if any. 

 

 Citizen review panels may conduct hearings to review the status of a child.   
o The court shall refer appropriate cases to the panels and may order the attendance 

of the parties at the hearings.   
o Any party may object to the referral, and the court must review the substance of 

the objection and determine whether to conduct the review itself or refer the 
review to a review panel.  

o All parties may take exception to the findings or recommended orders of a review 
panel pursuant to Rule 1.490(h). 

       §39.701(2)(b).  
 

 At the end of the hearing, parties may propose a recommended order.  The review 
panel submits its report, copies of the proposed recommended orders, and a copy of 
the panel's recommended order to the court. §39.701(2)(c).  
 

 Citizen review panels cannot conduct more than two consecutive reviews without the 
child and the parties coming before the court for a judicial review.  §39.701(3)(a).  

 

 If the citizen review panel recommends the goal of reunification be extended beyond 12 
months from the date the child was removed or the case plan was adopted, whichever 
is earlier, the court must schedule a judicial review within 30 days of receipt of such 
recommendation.  §39.701(3)(b). 

 

D. Review other evidence presented. 

 
1. Foster parents, legal custodians and pre-adoptive parents must be permitted to address 

the court.  §39.701(7)(d).  They may provide any information relevant to the best interests 
of the child and may do so in addition to any written statement provided to the court. 

 
2. Consider information in oral and written reports.  §39.701(8). The court must take into 

consideration the following information: 

 the social services study and investigation;  

 medical, psychological, and educational records;  

 testimony by DCF, the parent, the foster parent or legal custodian, the Guardian ad 
Litem, and any other person deemed  
appropriate; and 

 any relevant and material evidence submitted to the court, to the extent of its probative 
value. 
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3. Update from Department on child’s medical and behavioral status. §39.407(3)(f)(1). 
 

The Department shall fully inform the court of the child’s medical and behavioral status 
as part of the social services report prepared for each judicial review hearing held for a 
child for whom psychotropic medication has been prescribed or provided under 
§39.407(3).  As part of the information provided to the court, the Department shall 
furnish copies of all pertinent medical records concerning the child which have been 
generated since the previous hearing.  On its own motion or on good cause shown by 
any party, including any Guardian ad Litem, attorney, or attorney ad litem who has been 
appointed to represent the child or the child’s interests, the court may review the status 
more frequently than required. §39.407(3)(f)(1). 

 

E. Determine case plan compliance of parents.  §39.701(8)(d). 

 
1. If a parent is not party to the case plan, determine the basis for unwillingness or inability 

to participate.  §39.701(8)(i).  Also, determine whether DCF’s efforts to secure participation 
were sufficient.  §39.701(7)(i). See Tab, Case Plan Approval. 

 
2. Determine whether parents were advised of: 

 Right to counsel.  §39.701(8)(b); and 

 Right to receive assistance in preparation of case plan.  
§39.701(8)(a). 

 
3. Determine whether parents have complied with child support orders. §39.701(8)(d). 

 
4. Determine compliance with visitation contracts.  §39.701(8)(e).  Include frequency, 

duration and results of visitation and reason for any noncompliance. 
 

5. Determine compliance with specified financial obligations relating to care of the child, 
including reasons for any noncompliance. §39.701(8)(f). 

 
6. For a child who has reached 13 years of age but is not yet 18 years of age, determine the 

adequacy of the child’s preparation for adulthood and independent living.  §39.701(8)(j). 
 

7. The court must return the child to the parents if they have substantially complied with the 
case plan and reunification will not be detrimental to the child's safety, well-being, and 
physical, mental, and emotional health.  §39.701(9)(b).  

 
The court must retain jurisdiction over a child returned to his or her parents for at least 6 
months following reunification.  After 6 months, the court must decide whether DCF’s 
supervision and the court's jurisdiction should continue or be terminated.  This decision is 
based on: 

 a report of DCF, 

 a report of the GAL, if appointed, and 

 other relevant factors. 
 §39.701(1)(b).  
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8. Determine whether an amendment to the case plan is required.  Amendments must be 
made under §39.6013. 

 

 No later than 6 months after the date that the child was placed in shelter care, the court 
shall conduct a judicial review hearing to review the child’s permanency goal as 
identified in the case plan.  At the hearing the court shall make findings regarding the 
likelihood of the child’s reunification with the parent or legal custodian within 12 
months after the removal of the child from the home.  If, at this hearing, the court 
makes a written findings that it is not likely that the child will be reunified with the 
parent or legal custodian within 12 months after the child was removed from the home, 
the Department must file with the court and serve on all parties, a motion to amend the 
case plan under §39.6013 and declare that it will use concurrent planning for the case 
plan.  The Department must file the motion no later than 10 business days after 
receiving the written finding of the court.  The Department must attach the proposed 
amended case plan to the motion.  If concurrent planning is already being used, the case 
plan must document the efforts the Department is taking to complete the concurrent 
goal. §39.701(9)(e). 

 
9. If the court finds that the parents have failed to substantially comply with the case plan to 

the degree that further reunification efforts are without merit and not in the best 
interests of the child, it may order the filing of a TPR petition before the time period in the 
case plan for substantial compliance has elapsed. §39.701(9)(d). See Judicial Review 
Section H.  

 

F. Determine case plan compliance of DCF and others.  

§39.701(8)(d). 
 
If, in the opinion of the court, DCF has not complied with its obligations under the case plan, the court: 

 may find DCF in contempt,  

 shall order DCF to submit plans for compliance with the case plan, and 

 shall require DCF to show why the child could not safely be returned to the home of the 
parents.  §39.701(9)(c).  

 

G. Review child’s placement. 

 
1. Whether the child is receiving safe and proper care according to §39.6012, including but 

not limited to, the appropriateness of the child’s placement, including whether the child is 
in a setting which is: 

 as family-like and as close to the parent's home as possible, 

 consistent with the child's best interests and special needs, and 

 maintaining stability in the child's educational placement.   
§39.701(8)(g). 

 
2. Determine a projected date for the child’s return home or other permanent placement.    

§39.701(8)(h). 
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3. Determine whether DCF must:  

 initiate proceedings to have a child declared a dependent child, 

 return the child to the parent,  

 continue the child in out-of-home care for a specified period of time, or  

 initiate TPR proceedings. 
§39.701(9)(a). 

 
4. If the court finds that the child can remain safely at home or be safely returned to the 

home with prevention or reunification efforts of DCF, the court shall allow the child to 
remain in or return to the home.  The court must make a specific finding of fact that the 
reasons for the creation of the case plan have been remedied to the extent that the child's 
safety, well-being, and physical, mental, and emotional health will not be endangered.   
§39.701(9)(a).  

 
5. If the child is in residential treatment, review the need for the child’s continued placement 

in the facility.  §39.407(6)(g)(3). 
 

6. A nonrelative placement must be for a specific and predetermined period of time, not to 
exceed 12 months, and shall be reviewed by the court at least every 6 months.  If the 
nonrelative placement continues for longer than 12 months, the department shall request 
the court to establish permanent guardianship or require that the nonrelative seek licensure 
as a foster care provider within 30 days after the court decision.  Failure to establish 
permanent guardianship or obtain licensure does not require the court to change a child’s 
placement unless it is in the best interest of the child to do so.  §39.401(5). 

 

H. The Department shall file a petition to terminate parental rights within 60 
days if, at the 12 month judicial review hearing, the child is not returned to the 
physical custody of the parents. §39.8055(1)(a). 

 

 DCF is required to file a TPR petition within 60 days of any of the following: 
o if at the 12 month judicial review hearing, if the child is not returned to the physical 

custody of the parents, §39.8055(1)(a); or 
o if the child has been in out-of-home care under the responsibility of the state for 12 

of the most recent 22 months, calculated on a cumulative basis, but not including 
any trial home visits or time during which the child was a runaway,  
§39.8055(1)(b); or 

o if a parent has been convicted of the murder, manslaughter, aiding or abetting the 
murder, or conspiracy or solicitation to murder the other parent, or another child of 
the parent, or a felony battery that resulted in serious bodily injury to the child or to 
another child of the parent, §39.8055(1)(c); or 

o if the court determines that reasonable efforts to reunify the child and parent are 
not required. §39.8055(1)(d). 

 

 Notwithstanding §39.8055(1), DCF may choose not to file or join a TPR petition if: 
o the child is being cared for by a relative under §39.6231, §39.8055(2)(a); or 
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o DCF has documented in the report to the court a compelling reason for determining 
that filing such a petition is not in the best interests of the child.  Compelling reasons 
for not filing or joining a TPR petition include, but are not limited to: 
 adoption is not the appropriate permanency goal for the child, 

§39.8055(2)(b)(1); or 
 no grounds to file the TPR petition exist, 

§39.8055(2)(b)(2); or 
 the child is an unaccompanied refugee minor as defined in 45 C.F.R. 400.111, 

§39.8055(2)(b)(3); or 
 there are international legal obligations or compelling foreign-policy reasons 

that would preclude terminating parental rights, §39.8055(2)(b)(4); or 
 DCF has not provided to the family consistent with the time period in the case 

plan, services that it deems necessary for the safe return of the child to the 
home, §39.8055(2)(b)(5). 

 

 Upon good cause shown by any party or on its own motion, the court may review the 
decision by DCF that compelling reasons exist for not filing or joining a TPR petition. 
§39.8055(3). 

 

I. Set the next hearing. 

 
Permanency hearing must occur no later than 12 months after removal of child. §39.621(1). Judicial 
reviews must occur every 6 months. §39.701(1)(a).  
 
The court shall schedule the date, time, and location of the next judicial review during the judicial 
review hearing and shall list same in the judicial review order. §39.701(4). 
 

1. Notice of a judicial review hearing/citizen review panel hearing, along with a copy of the 
motion for judicial review, must be served by the clerk on all of the following: 

 The social service agency, 

 The foster parent or legal custodian in whose home the child resides,  

 The parents, 

 The Guardian ad Litem or the Guardian ad Litem Program representative, 

 The attorney for the child, 

 The child, if the child is 13 years of age or older, 

 Any pre-adoptive parent, and 

 Such other persons as the court may direct. 
§39.701(5)(a)-(h). 

 
2. Service of notice and the motion for judicial review on those listed in §7.9.1 above is made 

regardless of whether the person was present at the previous hearing at which the date, 
time, and location of the hearing was announced.  §39.701(5)(a).  

 

J. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel.  §39.013(9)(a). 

 Whether the child should be returned to the parent, continued in out-of-home care, or 
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DCF should file a TPR petition. 

 As to any identified absent parent, whether parent was properly served or that a 
diligent search was completed by DCF. 

 Parties were notified of the hearing. 

 Date, time and location of next judicial review.   §39.701(4). 
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PERMANENCY HEARING AT A GLANCE  

 
 

RELEVANT STATUTES & RULES Florida Statutes §39.621- 39.6241. 

PURPOSE OF HEARING 

A hearing at which the court determines whether DCF has made 
reasonable efforts to finalize the permanency plan in effect for the 
child.   
45 C.F.R. §1356.21. 
 
The court will make a permanency determination for the child which 
may include reunification, TPR and adoption or other permanency 
options available to the court and will determine when the child will 
reach permanency.  
 
Time is of the essence for permanency of children in the dependency 
system.  A permanency hearing must be held no later than 12 
months after the date the child was removed from the home or no 
later than 30 days after a court determines that reasonable efforts to 
return a child to either parent are not required, whichever occurs 
first.  The purpose of the permanency hearing is to determine when 
the child will achieve the permanency goal or whether modifying the 
current goal is in the best interest of the child.  A permanency 
hearing must be held at least every 12 months for any child who 
continues to receive supervision from the Department or awaits 
adoption. 
§39.621(1). 

TIME FRAME 

Permanency hearing required within 12 months of removal or 
within 30 days of a judicial determination that reasonable efforts to 
reunify are not required.   
42 U.S.C. §671(a)(15)(E), §39.621(1). 
 
After the initial permanency hearing, subsequent permanency 
hearings must be held every 12 months while the child is in care.  
45 C.F.R., §356.21(b)(2)(i). 

NEXT HEARING Judicial Review:  within 6 months §39.701(1)(a).  
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PERMANENCY HEARING CHECKLIST 

  
A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Appoint GAL, if not already appointed. 
 
B. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is  knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
 
C. Determine whether DCF has made reasonable efforts to finalize a permanency plan. 

 Findings must be explicitly documented, made on a case by case basis, and include specific 
relevant facts about the case.   

   45 C.F.R. §1356.21(d). 
 
D. Make permanency determinations. §39.621(4). 
 
E. Set the next hearing:  Judicial Review, within 6 months.  §39.701(1)(a).   
 
F. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel.   §39.013(9). 

 Specific findings regarding reasonable efforts to finalize the permanency plan that is in 
effect.  45 C.F.R. §1356.21. 

 Determination of permanency plan for child.  §39.621(1). 

 Findings regarding compelling reasons as necessary.   
 45 C.F.R. §1356.21(h)(3). 

 Address the permanency goal and reasonable efforts for finalization. 
§39.621(4). 

 Parties notified of date/time/location of next hearing. 
 

G. Retention of jurisdiction. 

 Road-to-Independence and other services. §39.013(2).  

 Special immigrant juvenile status cases. §39.013(2). 
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PERMANENCY HEARING 

 

A. Generally. 

 
1. Purpose of hearing.  

    
At the permanency hearing the court makes a determination of when the child will reach permanency 
and approves a permanency plan which may include reunification, adoption or other permanency 
options available to the court. 
 

 Time is of the essence for permanency of children in the dependency system.  A 
permanency hearing must be held no later than 12 months after the date the child was 
removed from the home or no later than 30 days after a court determines that 
reasonable efforts to return a child to either parent are not required, whichever occurs 
first.  The purpose of the permanency hearing is to determine when the child will 
achieve the permanency goal or whether modifying the current goal is in the best 
interest of the child.  A permanency hearing must be held at least every 12 months for 
any child who continues to receive supervision from the Department or awaits 
adoption.  §39.621(1). 

 
A permanency hearing is required:    

 within 12 months of the child’s removal or 
 

 within 30 days of a judicial determination that reasonable efforts to reunify are not 
required.  42 U.S.C. §671(a)(15)(E). 

 

 After the initial permanency hearing, subsequent permanency hearings must be held 
every 12 months while the child is in care. 

See 45 C.F.R.  §1356.21(b)(2)(i). 
  

 The court may hold permanency hearings at any time. 
 

2. The court must make a determination of whether DCF has made reasonable efforts to 
finalize the permanency plan in effect.  45 C.F.R.  §1356.21(b)(2)(i). 

 

 A failure by the court to make the findings that reasonable efforts were made to finalize 
the permanency plan within the 12 month period can result in the loss of payment for 
the child’s stay in foster care.  45 C.F.R.  §1356.21(b)(2)(ii). 

 
3. Permanency hearings should be open to parents, foster parents, the child, and pre-

adoptive parents at a minimum.  45 C.F.R.  §1356.21(o). 
 

 The permanency hearing can be held in conjunction with a regular judicial review 
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provided that the court makes specific findings required by ASFA related to 
permanency, reasonable efforts and the de termination of a permanency plan. 

  
4. Identify those present and their relationship to the case.  See General Issues Section N, 

Parties and Participants. 
 

5. Swear in the parties. 
 

B. At each proceeding, the court shall advise parents of the right to counsel.  
§39.013(9). 

 Ascertain whether the right to counsel is understood. §39.013(9)(a). 

 The court shall appoint counsel for indigent parents.  §39.013(9)(a). 
 

1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  
See General Issues Section D, Continuances. 

 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental conditions, 

 age, 

 education, 

 experience, 

 the nature or complexity of the case, 

 or other factors. 
See §39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.  §39.013(9)(b).   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings.  
§39.013(9)(b). 
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6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply.  §39.013(9)(d). 

  

C. Determine whether DCF has made reasonable efforts to finalize the 
permanency plan that is in effect. 

 

 A full hearing is required.   
  

 The finding of reasonable efforts is based on the permanency plan at the time of the 
hearing.  45 C.F.R.  § 1356.21(b)(2)(i); See also, Making Sense of ASFA Regulations, 
Baker, et. al, 2000. 
o DCF does not need to wait until the permanency hearing or get court approval to 

change a child’s permanency plan prior to the first permanency hearing.  65 F.R. 
4052. 

  

 In determining reasonable efforts, the child’s health and safety must be the paramount 
concern.  45 C.F.R. §1356.21(b). 

  

 A determination regarding DCF’s efforts to finalize a permanency plan does not directly 
affect the decision regarding the child’s return home.  Making it Permanent, Fiermonte 
and Renne, 2002. 

  
o Burden is on DCF to prove reasonable efforts.  65 F.R. 4051. 

 

A finding of reasonable efforts to finalize the permanency plan may encompass reasonable efforts to 
reunify the family following placement in foster care or reasonable efforts to make and finalize alternate 
permanency plans when reunification is no longer appropriate or possible.  45 C.F.R. §1356.21(b)(2)(i).  
See Making Sense of ASFA Regulations, p.32, Baker, et. al, 2000. 

 
 

1. Findings must be explicitly documented and must be made on a case by case basis.  45 
C.F.R.  §1356.21(d). 

 

 Findings must include specific relevant facts about the case. See Making Sense of ASFA 
Regulations, p.33, Baker, et. al, 2000. 

 

 The findings of the court regarding reasonable effort to finalize the permanency plan 
must be explicitly documented, made on a case-by-case basis, and stated in the court 
order.  §39.621(7). 

 

 There are a number of ways to provide detailed findings, including: 
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o describing the efforts in the language of the court order or findings; 
o using language in the court order that cross references or refers specifically to 

detailed statements in an agency or other report submitted to the court; 
o using language in the court order that cross references a sustained petition; or 
o checking off items from a detailed checklist.   

      See 65 F.R. 4056. 
 

2. Affidavits and nunc pro tunc orders regarding reasonable efforts to finalize a permanency 
plan are not acceptable.  45 C.F.R. §1356.21(d)(2). 

 

D. Make permanency determinations.  §39.621(4). 

 At the permanency hearing, the court shall determine:  
o whether the current permanency goal for the child is appropriate or should be 

changed, §39.621(4)(a); 
o when the child will achieve one of the permanency goals,  

§39.621(4)(b); and  
o whether the Department has made reasonable efforts to finalize the permanency 

plan currently in effect. §39.621(4)(c). 
 

1. If at the time of the 12-month judicial review hearing, if the child is not returned to the 
physical custody of the parents, DCF is required to file a TPR petition within 60 days.   
§39.8055(1)(a).  See Tab, Termination of Parental Rights Adjudicatory Hearing for more 
requirements. 

 Notwithstanding §39.8055(1), DCF may choose not to file or join a TPR petition if: 
o the child is being cared for by a relative under §39.6231,  

§39.8055(2)(a); or 
o DCF has documented in the report to the court a compelling reason for determining 

that filing such a petition is not in the best interests of the child.  Compelling reasons 
for not filing or joining a TPR petition include, but are not limited to: 
 adoption is not the appropriate permanency goal for the child, 

§39.8055(2)(b)(1); or 
 no grounds to file the TPR petition exist, §39.8055(2)(b)(2); or 
 the child is an unaccompanied refugee minor as defined in 45 C.F.R. 400.111, 

§39.8055(2)(b)(3); or 
 there are international legal obligations or compelling foreign-policy reasons 

that would preclude terminating parental rights, §39.8055(2)(b)(4); or 
 DCF has not provided to the family consistent with the time period in the case 

plan, services that it deems necessary for the safe return of the child to the 
home. §39.8055(2)(b)(5). 

 Upon good cause shown by any party or on its own motion, the court may review the 
decision by DCF that compelling reasons exist for not filing or joining a TPR petition. 
§39.8055(3). 

 
2. Options for permanency in order of preference. 
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ASFA- 45 C.F.R.  §1355.20 FLORIDA STATUTES-§ 39.621(2). 

Reunification Reunification. §39.621(2)(a). 

Adoption Adoption, if a petition for termination of parental 
rights has been or will be filed. §39.621(2)(b). 

Guardianship Permanent guardianship of a dependent child 
under §39.6221.  

§39.621(2)(c). 

Placement with a Relative Permanent placement with a fit and willing 
relative under §39.6231.   
§39.621(2)(d). 

Another Planned Permanent Living 
Arrangement (“APPLA”) 

 Requires findings of  
compelling reasons. 

 

Another Planned Permanent Living Arrangement 
(“APPLA”) § 39.621(2)(e). 

 Requires additional findings per  
§39.6241 and findings of compelling reasons. 

 

 
3. Reunification 

 
The court may order reunification at the permanency hearing if following conditions are met. 

 The court finds that the prevention or reunification efforts of the Department will allow 
the child to remain safely at home or be safely returned to the home, the court shall 
allow the child to remain in or return to the home after making a specific finding of fat 
that the reasons for the creation of the case plan have been remedied to the extent that 
the child’s safety, well-being, and physical, mental and emotional health will not be 
endangered.   
§39.701(9)(a). 
 

 The court shall return the child to the custody of the parents at any time it determines 
that they have substantially complied with the case plan, if the court is satisfied that 
reunification will not be detrimental to the child’s safety, well-being and physical, 
mental, and emotional health.  §39.701(9)(b). 

 

 The court shall base its decision concerning any motion by a parent for reunification or 
increased contact with a child on the effect of the decision on the safety, well-being , 
and physical and emotional health of the child.  Factors that must be considered and 
addressed in the findings of fact of  the order on the motion must include: 
o the compliance or noncompliance of the parent with the case plan, §39.621(10)(a); 
o the circumstances which cased the child’s dependency and whether those 

circumstances have been resolved, 
§39.621(10)(b); 

o the stability and longevity of the child’s placement, 



 

170 

 

§39.621(10)(c); 
o the preference of the child, if the child is of sufficient age and understanding to 

express a preference, §39.621(10)(d); 
o the recommendation of the current custodian,  

§9.621(10)(e); and 
o the recommendation of the Guardian ad Litem, if one has been appointed. 

§39.621(10)(f). 
 

 If a party objects to a proposed amendment to the case plan rejecting the goal of 
reunification, an evidentiary hearing must be held to determine whether the need for 
the amendment is established by the preponderance of evidence.” K.E. v. Department 
of Children and Families, 958 So.2d 968, 973 (Fla. 5th DCA 2007)(citations 
omitted)(reversing order of permanent of placement with non-offending father and 
termination of jurisdiction). 
 

 The court shall retain jurisdiction over a child returned to his or her parents for a 
minimum period of 6 months following re reunification, but, at that time, based on a 
report of the social service agency and the Guardian ad Litem, if one has been 
appointed, and any other relevant factors, the court shall make determination as to 
whether supervision by the Department and the court’s jurisdiction shall continue or be 
terminated.  
§39.701(1)(b). 

 
 

Examples of considerations in determining whether DCF made reasonable efforts to finalize a 
permanency plan of reunification might include: 
 
 

 Inquiring of DCF what specific problem required initial removal and establish:  
o What specific steps has DCF taken since removal to offer assistance? (ex. housing assistance, 

income assistance, preventive services, casework support, day care, mental health counseling, 
substance abuse treatment and monitoring) 

 If such assistance is not now in place, why not?  

 Are the child’s needs keeping him or her from returning to the parents?  (Are there services that 
could be put in place to allow the child to live safely with the parent?) 

 Is reunification with either parent appropriate? 

 Have all services to the parents been explored and offered? 

 Are continuing reunification efforts warranted? 

 Has all relevant information regarding the case been collected and provided to the court? 
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4. Adoption. 
 
When a child cannot safely return home, adoption is the preferred legal option under ASFA and Florida 
law.  §39.621(2)(b). 
  

 DCF is required to file a TPR petition within 60 days of any of the following: 
o if at the 12 month judicial review hearing, if the child is not returned to the physical 

custody of the parents, §39.8055(1)(a); or 
o if the child has been in out-of-home care under the responsibility of the state for 12 

of the most recent 22 months, calculated on a cumulative basis, but not including 
any trial home visits or time during which the child was a runaway, §39.8055(1)(b); 
or 

o if a parent has been convicted of the murder, manslaughter, aiding or abetting the 
murder, or conspiracy or solicitation to murder the other parent, or another child of 
the parent, or a felony battery that resulted in serious bodily injury to the child or to 
another child of the parent, §39.8055(1)(c); or 

o if the court determines that reasonable efforts to reunify the child and parent are 
not required. §39.8055(1)(d). 

 

 Notwithstanding §39.8055(1), DCF may choose not to file or join a TPR petition if the 
following conditions exist. 
o The child is being cared for by a relative under §39.6231,  

§39.8055(2)(a); or 
o DCF has documented in the report to the court a compelling reason for determining 

that filing such a petition is not in the best interests of the child.  Compelling reasons 
for not filing or joining a TPR petition include, but are not limited to: 
 adoption is not the appropriate permanency goal for the child, 

§39.8055(2)(b)(1); or 
 no grounds to file the TPR petition exist, §39.8055(2)(b)(2); or 
 the child is an unaccompanied refugee minor as defined in 45 C.F.R. 400.111, 

§39.8055(2)(b)(3); or 
 there are international legal obligations or compelling foreign-policy reasons 

that would preclude terminating parental rights, §39.8055(2)(b)(4); or 
 DCF has not provided to the family consistent with the time period in the case 

plan, services that it deems necessary for the safe return of the child to the 
home. §39.8055(2)(b)(5). 
 

 Upon good cause shown by any party or on its own motion, the court may review the 
decision by DCF that compelling reasons exist for not filing or joining a TPR petition. 
§39.8055(3). 

 

 The court which terminates the parental rights of a child under Chapter 39 shall retain 
exclusive jurisdiction over the child’s adoption under Chapter 63.  §39.813. 
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Judges may wish to schedule a status conference following the permanency hearing to monitor DCF’s 
filing of a TPR petition. 

 

 If a child will not be reunited with a parent, adoption, under chapter 63, is the primary 
permanency option.  If the child is placed with a relative or with a relative of the child’s 
half-brother or half-sister as a permanency option, the court may recognize the 
permanency of this placement without requiring the relative to adopt the child, 
placement with a fit and willing relative, or another planned permanent living 
arrangement, the court shall make findings as to why this permanent placement is 
established without adoption of the child to follow.  If the court approves a permanency 
goal of another planned permanent living arrangement, the court shall document the 
compelling reasons for choosing this goal.  §39.621(6). 

 

 For procedures governing termination of parental rights proceedings, see Tab, 
Termination of Parental Rights Adjudicatory Hearing. 

 
5. Permanent guardianship of a dependent child. 

 “Permanent guardianship of a dependent child” means a legal relationship that a court 
creates under § 9.6221 between a child and a relative or other adult approved by the 
court which is intended to be permanent and self-sustaining through the transfer of 
parental rights with respect to the child relating to protection, education, care and 
control of the person, custody of the person, and decision-making on behalf of the child.  
§39.01(55). 

 If a court determines that reunification or adoption is not in the best interest of the 
child, the court may place the child in a permanent guardianship with a relative or other 
adult approved by the court if all of the following conditions are met. 
o The child has been in the placement for not less than the preceding 6 months. 

§39.6221(1)(a). 
o The permanent guardian is suitable and able to provide a safe and permanent home 

for the child. §39.6221(1)(b). 
o The court determines that the child and the relative or other adult are not likely to 

need supervision or services of the Department to ensure the stability of the 
permanent guardianship. §39.6221(1)(c). 

o The permanent guardian has made a commitment to provide for the child until the 
child reaches the age of majority and to prepare the child for adulthood and 
independence.  
§39.6221(1)(d). 

o The permanent guardian agrees to give notice of any change in his or her residential 
address or the residence of the child by filing a written document in the dependency 
file of the child with the clerk of the court. §39.6221(1)(e). 

 

 In its written order establish a permanent guardianship, the court shall: 
o list the circumstances or reasons why the child’s parents are not fit to care for the 
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child and why reunification is not possible by referring to specific findings of fact 
made in its order adjudicating the child dependent or by making separate findings of 
fact, §39.6221(2)(a); 

o state the reasons why a permanent guardianship is being established instead of 
adoption, §39.6221(2)(b); 

o specify the frequency and nature of visitation or contact between the child and his 
or her parents, §39.6221(2)(c); 

o specify the frequency and nature of visitation or contact between the child and his 
or her grandparents under §39.509, §39.6221(2)(d); 

o specify the frequency and nature of visitation or contact between the child and his 
or her siblings, §39.6221(2)(e); and 

o require that the permanent guardian not return the child to the physical care and 
custody of the person from whom the child was removed without the approval of 
the court. §39.6221(2)(f). 
 

 The court shall give the permanent guardian a separate order establishing the authority 
of the permanent guardian to care for the child, reciting what powers and duties listed 
in paragraph (2)(g) belong to the permanent guardian and providing any other 
information the court deems proper which can be proceed to persons who are not 
parties to the proceeding as necessary, notwithstanding the confidentiality provisions of 
§39.202.  §39.6221(3). 
 

 A permanent guardianship of a dependent child established under this chapter is not a 
plenary guardianship and is not subject to the requirements of chapter 744. 
§39.6221(4). 

 

 The court shall retain jurisdiction over the case and the child shall remain in the custody 
of the permanent guardian unless the order creating the permanent guardianship is 
modified by the court.  The court shall discontinue regular review hearings and relieve 
the Department of the responsibility for supervising the placement of the child.  
Notwithstanding the retention of jurisdiction, the placement shall be considered 
permanency for the child.  §39.6221(5). 
 

 Placement of a child in a permanent guardianship does not terminate the parent-child 
relationship, including: 
o The right of the child to inherit from his or her parents;  

§§39.621(11)(a), 39.6221(6)(a). 
o The parents’ right to consent to the child’s adoption; and  

§§39.621(11)(b), 39.6221(6)(b). 
o The parents’ responsibility to provide financial, medical, and other support for the 

child as ordered by the court.  
§§39.621(11)(c), 39.6221(6)(c). 
 

 If a non-relative placement continues for longer than 12 months, the department shall 
request the court to establish permanent guardianship or require that the non-relative 
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seek licensure as a foster care provider within 30 days after the court decision.  Failure 
to establish a permanent guardianship or obtain licensure does not require the court to 
change a child’s placement unless it is in the best interest of the child to do so. 
§39.401(5). 

 
 

When considering Guardianship, some of the advantages and disadvantages are: 
 
 Advantages: 

 Legal guardianship is sometimes better for relative caregivers when termination of parental rights is 
inconsistent with cultural or family traditions. 

 The child may not want parental rights to be terminated; legal guardianship provides permanency 
while maintaining ties to biological family. 

 It is sometimes easier to find a relative to care for sibling groups, special needs children, or older 
children who may be difficult to place using adoption. 

 There is no ongoing state supervision. 
 
Disadvantages: 

 Because the guardian is not the child’s legal parent, the guardian’s ability to make permanent, 
binding decisions on behalf of the child is limited. 

 Lack of permanency may cause some concern to the child. 

 The biological parents’ rights are not necessarily terminated; therefore the parent can come back to 
court to attempt to undo the arrangement unless specifically disallowed in state law. 

 Legal guardianships are inherently less stable and less permanent than adoption. 
See Susan L. Brooks, “The Case for Adoption Alternatives,” Family and Conciliation Courts Review, 
January 2001. 

 

 
 

6. Permanent placement with a fit and willing relative 

 If a court finds that reunification or adoption are not in the best interests of a child, the 
court may place the child with a fit and willing relative as a permanency option if: 
o the child has been in the placement for at least the preceding 6 months, 

§39.6231(1)(a); 
o the relative has made a commitment to provide for the child until the child reaches 

the age of majority and to prepare the child for adulthood and independence, 
§39.6231(1)(b); 

o the relative is suitable and able to provide a safe and permanent home for the child, 
§39.6231(1)(c); and 

o the relative agrees to give notice of any change in his or her residence or the 
residence of the child by filing a written document with the clerk of court. 
§39.6231(1)(d). 
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 The Department and the Guardian ad Litem shall provide the court with a 
recommended list and description of services needed by the child and the family in 
order to ensure the permanency of the placement.  §39.6231(2). 

 

 In its written order placing the child with a fit and willing relative, the court shall: 
o List the circumstances or reasons why reunification is not possible by referring to 

specific findings of fact made in its order adjudicating the child dependent or by 
making separate findings of fact; §39.6231(3)(a). 

o State the reasons why permanent placement with a fit and willing relative is being 
established instead of adoption;  
§39.6231(3)(b). 

o Specify the frequency and nature of visitation or contact between the child and his 
or her parents; §39.6231(3)(c). 

o Specify the frequency and nature of visitation or contact between the child and his 
or her grandparents under §39.509; §39.6231(3)(d). 

o Specify the frequency and nature of visitation or contact between the child and his 
or her siblings; and §39.6231(3)(e). 

o Require that the relative not return the child to the physical care and custody of the 
person from whom the child was removed without the approval of the court. 
§39.6231(3)(f). 

 

 The court shall give the relative a separate order establishing his or her authority to care 
for the child and providing other information the court deems proper which can be 
provided to entities and individuals who are not parties to the proceeding as necessary, 
notwithstanding the confidentiality provisions of §39.202.   
§39.6231(4). 
 

 The Department shall continue to supervise the placement with the relative until further 
court order.  The court shall continue to review the placement at least once every 6 
months.  §39.6231(5). 

 

 Each party to the proceedings must be advised by the Department and the court that 
placement with a fit and willing relative does not preclude the possibility of the child 
returning to the custody of the parent.  §39.6231(6). 

 

 The court shall continue to conduct permanency hearings in order to reevaluate the 
possibility of adoption or permanent guardianship of the child.  §39.6231(7). 

 

 “Relative” means a grandparent, great-grandparent, sibling, first cousin, aunt, uncle, 
great-aunt, great-uncle, niece or nephew; whether related by the whole or half blood, 
by affinity, or by adoption.  The term does not include a step-parent.  §39.01(64). 

 

 If the child is placed with a relative or a relative of a child’s half-brother or half-sister as 
a permanency option, the court shall recognize the permanency of this placement 
without requiring the relative to adopt the child.  §39.621(6). 
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 The court shall make findings as to why this permanent placement is established 
without adoption of the child to follow.  §39.621(6). 

 
7. Another Planned Permanent Living Arrangement 

 

In determining whether DCF has made reasonable efforts to finalize a permanency plan for a relative 
placement the court may wish to consider: 
 
 

 Has DCF made a well thought-out choice and addressed   barriers to permanency? 

  Is the relative home a means to achieve permanency and not merely a stop-gap solution? 

  What will the legal status of the relative placement be? 

  Does DCF have a complete picture of the family’s situation? 

  What is the relative’s commitment to the child?   
See Making it Permanent, p.67,68, Fiermonte and Renne, 2002. 

 

 If a court finds that reunification is not in the best interests of a child, the court may 
approve placement of the child in another planned permanency arrangement if: 
o the court finds a more permanent placement, such as adoption, permanent 

guardianship, or placement with a fit and willing relative, is not in the best interests 
of the child, §39.6241(1)(a); 

o the Department documents reasons why the placement will endure and how the 
proposed arrangement will be more stable and secure than ordinary foster care, 
§39.6241(1)(b); 

o the court finds that the health, safety, and well-being of the child will not be 
jeopardized by such an arrangement,  
§39.6241(c); and 

o there are compelling reasons to show that placement in another planned 
permanent living arrangement is the most appropriate permanent goal.  Compelling 
reasons for such placement may include, but are not limited to the following: 
 the case of a parent and child who have a significant bond but the parent is 

unable to care for the child because of an emotional or physical disability, and 
the child’s foster parents have committed to raising him or her to the age of 
majority and to facilitate visitation with the disabled parent; 

 the case of a child for whom an Indian tribe has identified another planned 
permanent living arrangement for the child; or 

 the case of a foster child who is 16 years of age or older who chooses to remain 
in foster care, and the child’s foster parents are willing to care for the child until 
the child reaches 18 years of age. 

§39.6241(1)(d). 
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 The Department and the Guardian ad Litem must provide the court with recommended 
list and description of services needed by the child, such as independent living services 
and medical, dental, educational, or psychological referrals, and a recommended list 
and description of services needed by his or her caregiver.  §39.6241(2). 
 

 The Department shall continue to supervise the planned permanent living arrangement 
until the court orders otherwise.  The court shall continue to review the placement at 
least once every 6 months.  §39.6241(3). 
 

 If the court approves a permanency goal of another planned permanent living 
arrangement, the court shall document the compelling reasons for choosing this goal.  
§39.621(6). 

 

 Placement of a child in another planned permanent living arrangement does not 
terminate the parent-child relationship, including, but are not limited to: 
o the right of the child to inherit from his or her parents; 
o the parents’ right to consent to the child’s adoption; or 
o the parents’ responsibility to provide financial, medical, and other support for the 

child as ordered by the court. 
§39.621(11). 

 

Examples of compelling reasons include: 

 The case of an older teen who specifically requests that emancipation be established as his/her 
permanency plan; 

  The case of a parent and child who have a significant bond but the parent is unable to care for the 
child because of an emotional or physical disability and the child’s foster parents have been 
committed to raising him/her to the age of majority and to facilitate visitation with the disabled 
parent; or 

  The child’s Indian tribe has identified another planned permanent living arrangement for the child. 
45 C.F.R. § 1356.21(h)(3). See Making Sense of ASFA Regulations, p.13, Baker, et.al, 2001; 

 
 

E. Set the next hearing.   

 Judicial Review, within 6 months.  §39.701(1)(a).  
 

 If DCF will begin TPR proceedings, the next hearing may be a status hearing to monitor 
DCF’s filing of the petition or the TPR advisory hearing.  See Tab, Termination of Parental 
Rights Advisory Hearing . 
   

1. Notice of a judicial review hearing/citizen review panel hearing, along with a copy of the 
motion for judicial review, must be served by the clerk on all of the following: 

 The social service agency, 
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 The foster parent or legal custodian in whose home the child resides,  

 The parents, 

 The Guardian ad Litem or the Guardian ad Litem Program representative, 

 The attorney for the child, 

 The child, if the child is 13 years of age or older, 

 Any pre-adoptive parent, and 

 Such other persons as the court may direct. 
§39.701(5)(a)-(h). 

 
2. Service of notice and the motion for judicial review on those listed in §8.5.1 above is made 

regardless of whether the person was present at the previous hearing at which the date, 
time, and location of the hearing was announced.  §39.701(5)(a).  

          

F. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel.  §39.013(9). 
  

 Specific findings that DCF has made reasonable efforts to finalize the permanency plan 
that is in effect.  45 C.F.R. §1356.21. 

 

 Determination of permanency plan for child.  §39.621(1). 
 

 Findings regarding whether adoption is in the child’s best interests, as necessary. 
§36.621(3). 
 

 Findings regarding “compelling reasons,” as necessary.  45 C.F.R.  §1356.21(h)(3). 
 

 Specific findings for a permanent guardianship under §39.6221. See Permanency 
Hearing Section, D 6. The court shall make findings as to why this permanent placement 
is established without adoption of the child to follow. §39.621(6). 

 

 Specific findings for permanent placement with a fit and willing relative under  
 

§39.6231. See Permanency Hearing Section, D 7. The court shall make findings as to why 
this permanent placement is established without adoption of the child to follow. 
§39.621(6). 
 

 Specific findings for APPLA under §39.6241. See Permanency Hearing Section, D 8. The 
court shall make findings as to why this permanent placement is established without 
adoption of the child to follow.  If the court approves a permanency goal of APPLA, the 
court shall document the compelling reasons for choosing this goal. §39.621(6). 
 

 Parties notified of the date/time/location of next hearing. 
 

 At the permanency hearing, the court shall determine:  
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o whether the current permanency goal for the child is appropriate or should be 
changed; §39.621(4)(a); 

o when the child will achieve one of the permanency goals; and  
§39.621(4)(b); and 

o whether the Department has made reasonable efforts to finalize the permanency 
plan currently in effect. §39.621(4)(c). 

 

 Parties notified of the date/time/location of next hearing. 
 

G. Retention of jurisdiction. 

 If a youth petitions the court at any time before the youth’s 19th birthday requesting the 
court’s continued jurisdiction, the juvenile court may retain jurisdiction under this 
chapter for a period not to exceed 1 year following the youth’s 18th birthday for the 
purpose of determining whether appropriate aftercare support, Road-to-Independence 
Program, transitional support, mental health, and developmental disability services, to 
the extent otherwise authorized by law, have been provided to the formerly dependent 
child who was in the legal custody of the department immediately before the youth’s 
18th birthday. §39.013(2). 

 

 If a petition for special immigrant juvenile status and an application for adjustment of 
status have been filed on behalf of a foster child and the petition and application have 
not been granted by the time the child reaches 18 years of age, the court may retain 
jurisdiction over the dependency case solely for the purpose of allowing the continued 
consideration of the petition and application by federal authorities.  Review hearings for 
the child shall be set solely for the purpose of determining the status of the petition and 
application.  The court’s jurisdiction terminates upon the final decision of the federal 
authorities.  Retention of jurisdiction in this instance does not affect the services 
available to a young adult under §409.1451.  The court may not retain jurisdiction of the 
case after the immigrant child’s 22nd birthday. §39.013(2).  
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TERMINATION OF PARENTAL RIGHTS ADVISORY HEARING AT A GLANCE  

 

RELEVANT STATUTES & 

RULES 
Florida Statutes §§39.801 - 39.815. 
Rules of Juvenile Procedure 8.500 - 8.535. 

PURPOSE OF HEARING 

The court advises parties of their right to counsel, appoints counsel as 
necessary, takes pleas on the TPR petition and orders parents to the 
adjudicatory hearing. 
 
If a parent or legal custodian is absent, the court will evaluate the sufficiency 
of service and notice and make a determination as to whether the parent 
has consented to the TPR by default or whether another advisory hearing 
date should be set for that parent. 

TIME FRAME 
The advisory hearing is held “as soon as possible” after all parties have 
received notice.  §39.808(1). 

NEXT HEARING 
The adjudicatory hearing must be held within 45 days after the advisory 
hearing.  §39.809(2). 
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TERMINATION OF PARENTAL RIGHTS ADVISORY HEARING CHECKLIST 

 
A. TPR generally. 
 
B. TPR petition. 
 
C. Advisory hearing generally. 

 Explain purpose of the hearing. 
 Identify those present and their relationship to the case. 
 Swear in the parties. 
 As to any identified absent parent, determine whether parent was properly served and if 

not whether a diligent search was completed by DCF.  
 

D. Appoint a Guardian ad Litem if one has not yet been appointed. 
 
E. Advise parents of their right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   
 If indigent, appoint counsel. 
 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 
 If waiver of counsel has been accepted previously, renew offer of counsel. 

 
F. Acceptance of pleas, including surrenders. 
 
G. Order parents to adjudicatory hearing and advise of consequences of failure to appear. 
 
H. Set pretrial status conference. 
 
I. Requirements for written order. 

 Findings regarding indigency and appointment or waiver of counsel. §39.807(1)(a). 
 Order parents to appear at adjudicatory hearing, specifying the date, time and location of 

hearing and the consequences for failure to appear.  §39.801(3)(d). 
 If parent fails to appear, make findings regarding sufficiency of service/notice and either 

enter consent by default or make findings regarding the necessity for another advisory 
hearing for that parent. 

 If the parent admits/consents, include findings regarding the voluntariness of the plea, the 
parent’s right to counsel and the acts causing the TPR.  Rule 8.520(c). 
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185 

 

COLLOQUY: TPR ADVISORY HEARING WITH PARENT APPEARING 

  

Note: Please use this colloquy in conjunction with the TPR Advisory Hearing Checklist. Do not rely on the 
colloquy alone; refer also to the checklist and information discussed in the “TPR Advisory Hearing” 
section of the benchbook. 

 
      
 Swear in Parent(s).   Explain Purpose of Hearing. 
 
1. Ask Parent(s): Please, state your full name and address. 
 
2. Appoint Counsel:  

a. You have the right to be represented by an attorney.  If you are indigent, you have the 
right to have an attorney appointed for you by the court. (Note: waivers of counsel must 
be on the record and must be knowing, intelligent, and voluntary.) 

b. If the parent is eligible for appointed counsel and requests appointed counsel, appoint 
one.  If the parent is ineligible or knowingly, intelligently, and voluntarily waives counsel, 
ask if the parent wants to proceed pro se or hire a private attorney. (Note: Explain what 
“pro se” means.) 

 
3. Ask Parent(s):  

a. Do you understand that a Petition seeking to Terminate your Parental Rights of your 
child(ren) has been filed against you? 

b. Were you served with a copy of the Petition? 
 
4. Ask Parents’ Counsel: Counsel, how does your client plead to the Petition for Termination of 

Parental Rights? 
 
5. Order appearance and set trial: The Court hereby orders that the Parents are required to personally 

appear at both the Pre-Trial and the TPR Adjudicatory Hearing, and sets the: 
a. Pre-Trial hearing for: (Date, Time, Courtroom), and 
b. TPR Adjudicatory Hearing (trial) for: (Date, Time, Courtroom).  

 
6. Notify Parent(s):  

a. You (the parents) are hereby ordered to appear personally at the adjudicatory hearing for 
termination of parental rights which will take place at __ o’clock on the __ day of ________ in 
courtroom   ____.   

b. If you fail to appear in person at that hearing, your failure to appear constitutes consent to the 
termination of parental rights and you will lose your parental rights to your child(ren).  Do you 
understand that you must appear in person and that if you do not you will lose your parental 
rights? 
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7. Appoint GAL: The Guardian Ad Litem is hereby appointed to represent the child(ren). (If no 
Guardian Ad Litem was previously appointed, appoint one.) 
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COLLOQUY: TPR ADVISORY HEARING WITH PARENT NOT APPEARING 

Note: Please use this colloquy in conjunction with the TPR Advisory Hearing Checklist. Do not rely on the 
colloquy alone; refer also to the checklist and information discussed in the “TPR Advisory Hearing” 
section of the benchbook. 

  
 

 Call the case for Advisory Hearing. 
 
1. “Let the record reflect that the Parent(s) case was called for a Termination of Parental Rights 

Advisory hearing and that no one responded.”  
 
2. Ask Department/Clerk: Have the Parent(s) been served with the petition to Terminate Parental 

Rights and the statutory notice to appear?   When? 
 

3. Ask Clerk: Has counsel has been appointed or made an appearance in the case?   
 

4. Appoint GAL: The Guardian Ad Litem is hereby appointed to represent the child(ren). (If no 
Guardian Ad Litem was previously appointed, appoint one.) 

 
5. “The Court now enters a consent to the Termination of Parental Rights on behalf of the 

Parent(s) based on the fact that the parent(s) were served with the Petition to Terminate 
Parental Rights, were ordered to Appear on this date, at this time and place, and failed to 
appear in court.” (Have the Department briefly present some evidence to support the 
termination of parental rights and the manifest best interests of the child.) 

 
6. The Court Orders the following Disposition: 
 
7. Set Judicial Review: A Judicial Review Hearing is hereby set for: (Date and Time) (Initial TPR 

Judicial review must be set within 30 days of the disposition Hearing earlier.) 
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TERMINATION OF PARENTAL RIGHTS ADVISORY HEARING 

 

A. TPR generally. 

 
1. All hearings involving TPR are confidential and closed to the public.  §39.809(4). 

 
Court closure of termination of parental rights hearings is mandatory.  Natural Parents of J.B. v. DCF, 
780 So.2d 6 (Fla. 2001) (holding that closure is statutorily mandated, therefore the court need not make 
particular showing to justify closure).  “Because there is no presumption of openness in TPR 
proceedings, a mandatory closure requirement does not unconstitutionally limit the public’s right of 
access to the proceedings.”  Id. at 10.  Moreover, “. . . the mandatory closure of certain proceedings 
involving children is not an unconstitutional limitation on First Amendment freedoms.”  Id. at 11.  
 

2. Hearings involving more than one child may be held simultaneously when the children 
involved are:  

 related to each other, or  

 were involved in the same case.  
§39.809(4).  

 
3. Initiation of proceedings. 

 Proceedings are initiated by filing an original TPR petition in the pending dependency 
action, if any, by DCF, the GAL, or any other person who has knowledge of the facts 
alleged or is informed of them and believes they are true.  §39.802(1); Rule 8.500(a)(1). 

 

 The TPR petition must be in writing and signed by the petitioner under oath stating the 
petitioner's good faith in filing the petition.   §39.802(2). 

 

 When a TPR petition has been filed, an advisory hearing must be set “ as soon as 
possible” after all parties have received notice unless the petition is based upon 
voluntary surrender. §§39.802(3), 39.808(1).  

 

 If the petition is based on voluntary surrender, no advisory hearing is necessary; instead, 
the adjudicatory hearing must be held within 21 days.  §39.808(4). 

 
4. Service.  

 All process and orders issued by the court must be served or executed as other process 
and orders of the circuit court and, in addition, may be served or executed by 
authorized agents of DCF or the GAL.  §39.801(5). 

 

 Subpoenas for witnesses, documents, or other tangible objects may be issued at the 
request of a party or on the court’s motion.  
§39.801(4). 
 

 Subpoenas may be served within the state by: 
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o any person over 18 who is not a party to the proceeding,  
o DCF, or  
o the GAL.  

      §39.801(6).   
 

 No fee may be paid for service by an agent of DCF or the GAL.  Any sheriff's fees for 
service must be paid by the county.  §39.801(7).  

 For more detail, see General Issues Section S, Service. 
 

5. Records of cases when the order permanently deprives a parent of custody of a child must 
be preserved permanently. §39.814(2). 

 

 An order of TPR, whether based on parental consent or after notice served, 
permanently deprives the parents of any right to the child.   §39.811(5).  

 
6. The court retains exclusive jurisdiction in a child's adoption pursuant to chapter 63 when 

parental rights are terminated.  §39.813.    
 

B. TPR petition. 

 A TPR petition must contain facts supporting the following allegations:  
o That at least one of the grounds for TPR has been met.  See Termination of Parental 

Rights Advisory Hearing Section B 3.  
o That the parents were informed of their right to counsel at all hearings they 

attended.  
o That a dispositional order adjudicating the child dependent was entered in any prior 

dependency proceeding relied upon in offering a parent a case plan. 
o That the manifest best interests of the child would be served by the granting of the 

petition.  
§39.802(4); Rule 8.500(b). 

 
1. Contents. 

 The petition shall contain: 
o allegations as to the identity and residence of the parents, if known 
o the age, sex, and name of the child 
o a certified copy of the birth certificate of each child named in the petition (unless 

after a diligent search petitioner is unable to produce it, in which case the petition 
shall state the date and place of birth of each child unless these matters cannot be 
ascertained after diligent search or for good cause) 

o when required by law, a showing that the parents were offered a case plan and 
have not substantially complied with it 

  Rule 8.500(b). 
 

2. No answer to the petition or any other pleading need be filed. §39.805.  Such matters 
may be pleaded orally before the court or filed in writing.  §39.805. 

 

 If a written answer is filed, amendments may be filed only with leave of court. 
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3. Grounds for termination of parental rights. 
 
Any person with knowledge of the facts alleged and who believes such facts are true may petition for 
TPR under any of the following circumstances:  

 When a parent has voluntarily signed a written surrender and consented to an order 
giving custody to DCF for adoption and DCF is willing to accept custody of the child.   
§39.806(1)(a).  

 When an abandonment, as defined in §39.01(1) has occurred or when the identity or 
location of a parent is unknown and cannot be ascertained by diligent search within 60 
days. §39.806(1)(b).  

 When a parent engaged in conduct toward the child or other children that 
demonstrates the continuing involvement of the parent in the parent-child relationship 
threatens the life, safety, well-being, or physical, mental, or emotional health of the 
child, even with the provision of services.  Provision of services may be evidenced by 
proof that services were provided through a previous plan or offered as a case plan from 
a child welfare agency.  §39.806(1)(c).  

 When a parent is incarcerated in a state or federal correctional institution and one of 
the following three circumstances exists:  
o The expected period of incarceration will constitute a substantial portion of the 

period of time before the child will turn 18; or 
o The incarcerated parent has been determined by the court to be: 

 a violent career criminal (as defined in §775.084);  
 a habitual violent felony offender (as defined in §775.084);  
 a sexual predator (as defined in §775.21);  
 convicted of:  first degree or second degree murder (in violation of §782.04) or a 

sexual battery that constitutes a capital, life, or first degree felony violation of 
§794.011; or 

 convicted of an offense in another jurisdiction which is substantially similar to 
one of the listed offenses; or  

o The court determines by clear and convincing evidence that continuing the parental 
relationship with the incarcerated parent would be harmful to the child and, for this 
reason, that termination of the parental rights of the incarcerated parent is in the 
best interests of the child.  See §39.806(1)(d). 

 

The Supreme Court has clarified the meaning of “substantial portion” in §39.806(1)(d)(1).  The Court 
held that “the statutory language ‘requires the court to evaluate whether the time for which a parent is 
expected to be incarcerated in the future constitutes a substantial portion of the time before the child 
reaches eighteen, not whether the time the parent has been incarcerated is a substantial portion of the 
child’s life to date.” 

B.C. v. Department of Children and Families, 887 So.2d 1046, 1052 (Fla. 2004)(citation omitted). 
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As used in this section, the term "substantially similar offense" means any offense that is substantially 
similar in elements and penalties to one of those listed above, and that is in violation of a law of any 
other jurisdiction, whether that of another state, the District of Columbia, the United States or any 

possession or territory thereof, or any foreign jurisdiction.  §39.806(1)(d). 

    

 When a child has been adjudicated dependent, a case plan has been filed with the 
court, and the child continues to be abused, neglected, or abandoned by the parents.   
§39.806(1)(e).   
o The failure of the parent or parents to substantially comply with the case plan for a 

period of 9 months after adjudication or the child's placement into shelter care, 
whichever occurs first, constitutes evidence of continuing abuse, neglect, or 
abandonment unless the failure to substantially comply was due to the parent’s lack 
of financial resources or the failure of DCF to make reasonable efforts to reunify the 
parent and child.   
§39.806(1)(e)(1). 

o The 9-month period begins to run only after the child's placement into shelter care 
or the entry of a disposition order placing the custody of the child with DCF or a 
person other than the parent and the court’s approval of a case plan having the goal 
of reunification with the parent, whichever occurs first. §39.806(1)(e)(1). 

 

 When a child has been adjudicated dependent, a case plan has been filed with the 
court, and the child continues to be abused, neglected, or abandoned by the parents.   
§39.806(1)(e).   
o The parent or parents have materially breached the case plan.  Time is of the 

essence for permanency of children in the dependency system.  In order to prove 
the parent or parents have materially breached the case plan, the court must find by 
clear and convincing evidence that the parent or parents are unlikely or unable to 
substantially comply with the case plan before time to comply with the case plan 
expires.  §39.806(1)(e)(2). 

 

 When a parent engaged in egregious conduct or had the opportunity and capability to 
prevent and knowingly failed to prevent egregious conduct that threatened the life, 
safety, or physical, mental, or emotional health of the child or the child's sibling.  
o "sibling" means another child who resides with or is cared for by the parent or 

parents regardless of whether the child is related legally or by consanguinity.  
o "egregious conduct" means abuse, abandonment, neglect, or any other conduct 

that is deplorable, flagrant, or outrageous by a normal standard of conduct. 
Egregious conduct may include an act or omission that occurred only once but was 
of such intensity, magnitude, or severity as to endanger the life of the child.  

     §39.806(1)(f). 
 

 When a parent has subjected the child or another child to aggravated child abuse as 
defined in §827.03, sexual battery or sexual abuse as defined in §39.01, or chronic 
abuse.  §39.806(1)(g).  
 

 When the parent or parents have committed the murder, manslaughter, aiding or 
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abetting the murder, or conspiracy or solicitation to murder the other parent or another 
child, or a felony battery that resulted in serious bodily injury to the child or to another 
child.  §39.806(1)(h).  

 

 When the parental rights of the parent to a sibling of the child have been terminated 
involuntarily.  §39.806(1)(i).  

§39.806(1)(g)-(i). 
 

In upholding the constitutionality of §39.806(1)(i), the Supreme Court has held that “parental rights may 
be terminated under §39.806(1)(i) only if the state proves both a prior involuntary termination of rights 
to a sibling and a substantial risk of significant harm to the current child.  Further, the state must prove 
that the termination of parental rights is the least restrictive means of protecting the child from harm.” 

Department of Children and Families v. F.L., 880 So.2d 602, 609-610 (Fla. 2004). 

         
When a parent’s case plan has a goal of reunification, and DCF wants to file for TPR on the same facts 
before the date for case plan completion, then DCF must allege and prove by clear and convincing 
evidence that the parent has materially breached the case plan.  §39.802(8). See §39.806(1)(e)(2). 
 

4. Voluntary Surrenders  

 Parents may consent at any time, in writing or orally, on the record.  Rule 8.500(g)(1). 
 

 If the parents consent, execute surrenders and waivers of notice before filing of the 
petition, this shall be alleged in the petition and copies filed with the court.  Rule 
8.500(g)(2). 
o A surrender must be executed before 2 witnesses and a notary public or other 

person authorized to take acknowledgments.   
§39.806(1)(a)(1).  

o When a parent has executed a voluntary surrender before the petition is filed, the 
court must conduct a hearing at which the parent has an opportunity to challenge 
the prior consent and/or deny the allegations of the petition.  See L.O. v. DCF, 807 
So.2d 810 (Fla. 4th DCA 2002). 

 

 If the parents appear and enter an oral consent on the record, the court shall 
determine the basis upon which a factual finding may be made and shall incorporate 
these findings into the order of disposition.  Rule 8.500(g)(3). 

 

Consider including the following questions in an inquiry to determine whether a plea is knowing, 
intelligent and voluntary: 

 Have you read the petition or had someone read the petition to you? 

 Did you have enough time to talk with your attorney? 

 Were you promised anything or threatened in any way in order to get you to enter this plea? 

 Are you under the influence of any drugs, alcohol or medication at this time? 

 Do you have a mental illness that you are being treated for or have been treated for in the past?  

 How far did you go in school? 
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 Adjudicatory hearings for petitions for voluntary termination must be held within 21 
days after the filing of the petition. Notice of the use of voluntary termination provisions 
must be filed with the court at the same time as the filing of the TPR petition.   
§39.808(4). 
 

 A surrender and consent may be withdrawn after acceptance by DCF only if the court 
finds the surrender and consent were obtained by fraud or under duress.  
§39.806(1)(a)(2).  

 
If a parent fails to appear, determine whether the parent was properly ordered to appear and advised 
of the consequences for failure to appear, and enter a consent by default as appropriate. See 
§39.801(3)(d) (stating that if a parent appears for the advisory hearing and the court orders that parent 
to personally appear at the adjudicatory hearing stating the date, time and location of that hearing, then 
failure to personally appear shall constitute consent to TPR). 

 
 

5. Expedited TPR. 

 “Expedited TPR” means a proceeding wherein a case plan with the goal of reunification 
is not being offered.  §39.01(28). 

 

 Reasonable efforts to preserve and reunify families are not required if a court has 
determined that any of the events described in §39.806(1)(e)-(l) have occurred.  
 §39.806(2). See Termination of Parental Rights Advisory Hearing Section B 3 regarding 
Grounds for Termination of Parental Rights. 

 

 When an expedited TPR petition is filed, reasonable efforts shall be made to place the 
child in a timely manner in accordance with the permanency plan, and to complete 
whatever steps are necessary to finalize the permanent placement of the child.   
§39.806(4). 

 
 

C. Advisory hearing- generally. 

 
1. An advisory hearing on the TPR petition must be held as soon as possible after all parties 

have been served with the petition and a notice of the date, time, and place of the 
hearing.  §39.808(1). 

 
2. An advisory hearing is not required if the TPR is based on a voluntary surrender of 

parental rights. 

 An adjudicatory hearing must be held within 21 days of the filing of the petition.   
§39.808(4).  See Termination of Parental Rights Advisory Hearing Section B 4 regarding 
Voluntary Surrenders. 

 
3. Identify those present and their relationship to the case. 

 Parties to the case include the parents, the petitioner, DCF, the GAL, and the child.   
§39.01(51).   
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o All parties have the right to be present.   
o The child has the right to be present unless the court finds that appearance is not in 

the best interests of the child.  §39.01(51).  The court should consider the child’s 
mental and physical condition and age in making this determination.  Rule 8.255(b).  
See  General Issues Section 1, Parties and Participants. 
 

4. Swear in the parties. 
 

5. Determine whether parties were properly served.  §39.801(3). 
 
Before the court may terminate parental rights, the following requirements must be met:  

 Notice of the date, time, and place of the advisory hearing and a copy of the TPR 
petition must be personally served upon the following persons, specifically notifying 
them that a petition has been filed.  
o The parents of the child.  
o The legal custodians of the child.  
o If the parents who would be entitled to notice are dead or unknown, a living relative 

of the child, unless upon diligent search and inquiry no such relative can be found.  
o Any person who has physical custody of the child.  
o Any grandparent entitled to priority for adoption under §63.0425.  
o Any prospective parent who has been identified under §39.503 or §39.803.  
o The GAL. 

See §39.801(3)(a).  
 

Section 39.801(3)(a)(5). includes a reference to §63.0425 regarding grandparents with priority to 
adopt.  In 2003, that provision was amended and deleted the priority status of grandparents.  
Section 63.0425 now provides that if a “child has lived with a grandparent for at least 6 months 
within the 24-month period immediately preceding the filing of a petition for termination of 
parental rights pending adoption, the adoption entity shall provide notice to that grandparent of the 
hearing on the petition for termination for parental rights pending adoption.”  See Ch. 2003-58, § 6, 

Laws of Florida. 

 

 If a party required to be served with notice cannot be served, notice of hearings must 
be given as prescribed by the rules of civil procedure, and service of process must be 
made as specified by law or civil actions.  §39.801(3)(b). 

  
The document containing the notice to respond or appear must contain, in type at least as large as the 
type in the balance of the document, the following or substantially similar language: "FAILURE TO 
PERSONALLY APPEAR AT THIS ADVISORY HEARING CONSTITUTES CONSENT TO THE TERMINATION OF 
PARENTAL RIGHTS OF THIS CHILD (OR CHILDREN). IF YOU FAIL TO APPEAR ON THE DATE AND TIME 
SPECIFIED, YOU MAY LOSE ALL LEGAL RIGHTS AS A PARENT TO THE CHILD (OR CHILDREN) NAMED IN THE 
PETITION ATTACHED TO THIS NOTICE."  
See §39.801(3)(a).  
 
Notice may be waived if the person executes a written surrender of the child before two witnesses and a 
notary public or other officer authorized to take acknowledgments.  §39.801(3)(c).  See Termination of 
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Parental Rights Advisory Hearing Section B 4, Voluntary Surrenders. 
 

6. If the person served with notice containing the required admonition about failure to 
appear does not personally appear at the advisory hearing, the failure to personally 
appear shall constitute consent for termination of parental rights by the person given 
notice.  

 

 Counsel for a parent may not appear at the advisory hearing in lieu of the parent.  See In 
the Interest of W.C., et al., 797 So.2d 1273 (Fla. 1st DCA 2001).  (Upholding the entry of a 
default consent to TPR where parent failed to personally appear at the advisory hearing 
but instead sent his attorney). 

 
 

D. Appoint a Guardian ad Litem, if one has not yet been appointed. 

 
The court shall ascertain at each stage of the proceedings whether a GAL has been appointed.   
§39.807(2)(a).  
 
The court shall appoint a GAL to represent the best interests of the child in any TPR proceeding.   
§39.807(2)(a).  See G.S. v. D.C.F., 838 So.2d 1221 (Fla. 3d DCA 2003) (reversing termination of parental 
rights where trial court failed to inquire whether a GAL had been appointed, did not attempt to appoint 
a GAL and did not determine whether the child’s interests were adequately protected throughout 
pendency of the proceeding); compare In re: E.F., 639 So.2d 639 (Fla. 2d DCA 1994) (If the court makes a 
good faith effort to comply with the statute by attempting to appoint a GAL, it is not fundamental error 
if none are available and the TPR case proceeds.); see also, L.D. v. DCF, 770 So.2d 219 (Fla. 3d DCA 
2000).   
 

 A GAL is not required at a voluntary relinquishment of parental rights proceeding.   
§39.807(2)(e). 

 

E. At each proceeding, the court shall advise parents of the right to counsel.           
§39.807(1)(a). 

 Ascertain whether the right to counsel is understood. §39.807(1)(a). 

 The court shall appoint counsel for indigent parents.  §39.807(1)(a). 
 

1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  
See General Issues Section D, Continuances. 

 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 

2. Waiver of counsel must be on the record.  §39.807(1)(c)(2); Rule 8.320(b)(2). 
 
A waiver made out of court must be in writing with not less than 2 attesting witnesses and must be filed 
with the court. Witnesses shall attest that the execution was voluntary.  §39.807(1)(c)(2).   
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
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and voluntarily. §39.807(1)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental condition, 

 age, 

 education, 

 experience, 

 the nature or complexity of the case, 

 or other factors. 
See §39.807(1)(c)(1); Rule 8.515. 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  §39.807(1)(c)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.  §39.807(1)(b).   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings.  
§39.807(1)(b).  

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply.  §39.807(1)(d). 

 

F. Acceptance of pleas, including surrenders. 

 
The parent shall, prior to the adjudicatory hearing, be advised by the court of the right to counsel and 
shall be given an opportunity to deny the allegations in the TPR petition or to enter a plea to allegations 
in the petition before the court.  §39.805. 

 If the parent denies the allegations of the petition, appears and remains silent or pleads 
evasively, the court must enter a denial and set the case for an adjudicatory hearing.  
Rule 8.520(b). 
 

 If the parent appears and enters a plea of admission or consent, the court shall 
determine: 
o that the admission/consent is made voluntarily and with a full understanding of the 

nature of the allegations and possible consequences of the plea, and 
o that the parent has been advised of the right to counsel. 

  Rule 8.520(c). 
 
If the parent admits/consents, findings regarding the voluntariness of the plea and the parent’s right to 
counsel must be incorporated in the order of disposition in addition to findings of fact specifying the 
acts causing the TPR.  Rule 8.520(c). See Termination of Parental Rights Advisory Hearing Section B 4 for 
inquiry. 
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G. Order parents to appear at the adjudicatory hearing and advise of 
consequences of failure to appear. 

 

 If a parent appears for the advisory hearing and the court orders that parent to 
personally appear at the adjudicatory hearing, stating the date, time and location of 
the hearing, then failure of that parent to personally appear shall constitute consent 
to TPR.  §39.801(3)(d). 

 

 The adjudicatory hearing must be held within 45 days after the advisory hearing, 
unless all of the necessary parties agree to another hearing date.  §39.808(3). 

 
 

After determining that 24 hours notice to a parent for an advisory hearing was insufficient, the Court 
concluded its opinion with the statement that “we do not find that the consent by default provision 
contained in *the statute+ is unconstitutional.” J.B. v. Department of Children and Families, 768 So.2d 
1060, 1068 (Fla. 2000). 
 
Whether a consent for failure to appear should be granted depends on the circumstances underlying the 
parent’s failure to appear.  A parent who is late but shows up for the hearing, even after it has been 
called on the docket, should not be the subject of a consent for failing to appear. 
 
The caselaw on consents for failure to appear at advisory hearings mirrors caselaw on analogous 
consents entered at the dependency adjudication stage of the proceedings.  The Second District Court of 
Appeal has reversed a consent for failure to appear at an advisory hearing.  T.E.D. v. Department of 
Children and Families, 867 So.2d 405 (Fla. 2nd DCA 2003)(Reversing order terminating parental rights 
when the father was three minutes late for the advisory hearing).  See also K.K. v. Department of 
Children and Families, 862 So.2d 903 (Fla. 2nd DCA 2003); B.H. v. Department of Children and Families, 
882 So.2d 1099 (Fla. 4th DCA 2004)(reversing consent entered against parent who was a resident of 
Minnesota and appeared by telephone); But see In re: W.C., 797 So.2d 1273 (Fla. 1st DCA 
2001)(affirming consent entered when parent who was resident of New Jersey failed to appear 
personally and instead appeared through counsel). 

 

H. Set pretrial status conference. 

 
The court shall conduct a pretrial status conference not less than 10 days before the adjudicatory 
hearing to determine: 

 the order in which each party may present witnesses or evidence; 

 the order in which cross-examination and argument shall occur; and  

 any other matters that may aid in the conduct of the hearing to prevent any undue 
delay.   

§39.808(5). 
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I. Requirements of written order. 

 Findings regarding indigency and appointment or waiver of counsel.  §39.807(1)(a). 
 

 Order parents to appear at adjudicatory hearing, specifying the date, time and location 
of the hearing and the consequences for failure to appear. 

 

 If the parent admits/consents, make findings regarding the voluntariness of the plea, 
indigency and appointment or waiver of counsel, and the specific acts causing the TPR.  
Rule 8.520(c). 

 

 If the parent fails to appear, make determinations as to sufficiency of service/notice 
and whether the parent has consented by default or whether another advisory hearing 
date should be set. Rules 8.510(a)(3), 8.505. 
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TERMINATION OF PARENTAL RIGHTS ADJUDICATORY HEARING  
AT A GLANCE  

 
 

RELEVANT STATUTES & 

RULES 
Florida Statutes §39.801 - 39.815. 
Rules of Juvenile Procedure 8.500 - 8.535. 

PURPOSE OF HEARING 
The court makes findings of fact and conclusions of law regarding the 
sufficiency of DCF’s proof and determines whether TPR is in the manifest 
best interests of the child. 

TIME FRAME 

Voluntary Surrender: The adjudicatory hearing must be held within 21 days 
of the filing of the petition.   

§39.808(4). 

For contested petitions:  The adjudicatory hearing must be held within 45 
days after the advisory hearing.  

§39.809(2). 

BURDEN OF PROOF 
The elements required for TPR must be proved by clear and convincing 
evidence.  §39.809(1). 

RULES OF EVIDENCE Rules of evidence in use in civil cases apply.  §39.809(3). 

NEXT HEARING 

If TPR is granted, schedule hearing within 30 days of rendition of the order 
to amend the case plan and identify a permanency goal for the child.   

§39.811(8). 
 
If TPR is not granted, but child is adjudicated or re-adjudicated dependent, 
schedule disposition hearing under §39.521 or case plan conference under 
§39.601. 
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TERMINATION OF PARENTAL RIGHTS AND ADJUDICATORY HEARING 
CHECKLIST 

 
A. TPR generally. 
 
B. TPR petition. 
 
C. Adjudicatory hearing- generally. 

 Explain purpose of the hearing. 
 Identify those present and their relationship to the case. 
 Swear in the parties. 
 Determine whether absent parties were properly ordered to appear at adjudicatory 

hearing and advised of consequences of failure to appear. 
 

D. Appoint a Guardian ad Litem if one has not yet been appointed. 
 
E. Advise parents of their right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   
 If indigent, appoint counsel. 
 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 
 If waiver of counsel has been accepted previously, renew offer of counsel. 
 

F. Review petition and consider evidence to determine whether grounds for TPR have been 
proved by clear and convincing evidence and whether there is clear and convincing evidence 
that TPR is in the manifest best interests of the child. 
 If necessary, make determination as to whether termination of parental rights is the 

least restrictive means of protecting the child.  In the Interest of D.A., H.H. and M.H., 
846 So.2d 1250 (Fla. 2d DCA 2003). 

 
G. Determine whether there is clear and convincing evidence that TPR is in manifest best 

interests of child. 
 
H. Determine whether TPR is the least restrictive means of protecting the child. 
 
I. The written order of disposition shall briefly state the facts upon which the decision was 

made.  §39.811(5). 
 
J. Consider dispositional alternatives.  
 
K. Set the next hearing.  

 If TPR is granted, schedule hearing within 30 days of disposition to amend case plan and 
identify permanency goal.  §39.811(8). 

 If TPR is not granted, but the child is adjudicated or re-adjudicated dependent, schedule 
a disposition hearing under §39.521 or a case plan conference under §39.6011(1)(a). 

 
L. Requirements for written order: 
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 Findings regarding indigency and appointment or waiver of counsel.  §39.807(1)(a). 
 As appropriate, order the parents, siblings or relative of the parent whose rights are 

terminated to be allowed to maintain communication with the child.  §39.811(7)(b). 
 If TPR is proved by clear and convincing evidence briefly state the findings of fact and 

conclusions of law constituting grounds for TPR under §39.806 and manifest best 
interests under §39.810.  (Include language regarding TPR as the least restrictive 
alternative as appropriate.) 

 If the parent admits/consents, include findings regarding the voluntariness of the plea, 
the parents’ right to counsel and the acts causing the TPR.  Rule 8.520(c). 

 If TPR is granted set hearing within 30 days of the date of disposition for DCF to provide 
amended case plan, providing the date, time and location to the parties.  §39.811(8). 

 If grounds for TPR are not established by clear and convincing evidence, but grounds 
for dependency have been established, enter a written order containing findings of fact 
and conclusions of law, adjudicate/re-adjudicate the child dependent and either: place 
the child in out-of-home care under a case plan or return the child to the parent and 
retain jurisdiction.  §§39.809(4), 39.811(1)(a). 

 If TPR is denied, enter a written order containing findings of fact and conclusions of law, 
and dismiss petition. 
§§39.809(4), 39.811(1)(b). 
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COLLOQUY: TPR ADJUDICATORY/DISPOSITION HEARING 
 ACCEPTANCE OF SURRENDER(S)  

Note: Please use this colloquy in conjunction with the TPR Adjudicatory Hearing Checklist. Do not rely on 
the colloquy alone; refer also to the checklist and information discussed in the “TPR Adjudicatory 
Hearing” section of the benchbook. 

 
 Swear in Parent(s).   Explain Purpose of Hearing. 
 
1. Ask Parent(s):  

a. Please, state your full name and address. 
b. Are you satisfied with the advice of your attorney? (If no attorney present inquire if 

Parent would like to be represented by an Attorney. If indigent, and clerk verifies 
eligibility, appoint one.) 

 
2. Appoint GAL: Is the Guardian Ad Litem present? (If no Guardian Ad Litem was appointed, 

appoint one.) 
 
3. Ask Parents’ Counsel: Counsel, is your client asking the court to accept a surrender of their 

Parental Rights? 
 
4. Ask Parent(s):  

a. Do you understand that by entering your surrender of your parental rights you are giving up 
your right: 
i. to a trial; 

ii. to compel the attendance of witnesses; 
iii. to cross examine all witnesses; and 
iv. to require the Department to prove the allegations in the Petition by clear and 

convincing evidence. 
b. Has anyone promised you anything or threatened you in any way to get you to enter this 

plea? 
c. Are you currently under the influence of any alcohol, medication or drugs? (If YES, then 

what type and when and how much last taken.) 
d. Do you (parent(s)) have relatives who might be considered as a placement for the child. 
e. Do you understand that if the court accepts the surrender of your parental rights you will be 

a stranger to your child(ren) and that you will have no rights to see, talk to, or visit with your 
child(ren); or to inquire about the whereabouts of your child(ren)?  

f. Do you understand the surrender of Parental rights you are entering is irrevocable? (Note: 
Explain what irrevocable means.) 

g. Do you understand that there is no guarantee as to who will be the adoptive parent(s)? 
h. You have 30 days from the entry of the Termination of Parental Rights Order (Judgment) to 

file an appeal in your case and if you cannot afford an attorney one will be appointed to 
represent you. 
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5. Court: The Court hereby finds that the Surrender of Parental Rights is being knowingly, intelligently, 
and voluntarily made and that the Parent(s) have had the benefit of legal advice regarding the 
surrender of their parental rights. 

               
6. Is there anything that the Parent(s) or their counsel would like to say before the Court concludes 

the Hearing? 
 
7. The Court now: 

a. Accepts the Surrender of Parental Rights and now takes manifest best interest 
testimony (the Court may choose to hear both issues within the same proceeding), OR 

b. Sets a manifest best interest hearing for: (Date________, Time______, in Courtroom 
_____). 
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COLLOQUY: TPR ADJUDICATORY/DISPOSITION HEARING                            
MANIFEST BEST INTEREST AFTER ACCEPTING SURRENDERS 

Note: Please use this colloquy in conjunction with the TPR Adjudicatory Hearing Checklist. Do not rely on 
the colloquy alone; refer also to the checklist and information discussed in the “TPR Adjudicatory 
Hearing” section of the benchbook.   

 
1. Appoint GAL: Is the Guardian Ad Litem present?  (If no Guardian Ad Litem was appointed, 

appoint one.)  
 
2. Proceed through regular course of the trial. (Example: Each side calling witnesses to testify, etc.) 
 
3. Where is (are) the child(ren) presently living?  (Court must inquire if parent(s) have relatives who 

might be considered as a placement for the child.) 
 

4. The Court hereby finds that the Termination of Parental Rights is in the manifest best interest of 
the child(ren). 

 
5. Ask Parent(s)/Department: Are there any siblings in any other homes? (Note: 39.811(7)(b), 

provides for the Court to order visitation.) 
 
6. Is there anything that the Parent(s) or their counsel would like to say before the Court proceeds to 

conclude the Disposition Hearing? 
 
7. The Court now: 

a. Terminates the Parental Rights of the Parent(s);              
b. Places the child(ren) in the custody of the Department; and 
c. Sets a hearing date on ___________________ for an amended Case plan to identify the 

Permanency goal for the child(ren). 
 
8. Set Judicial Review: A Judicial Review Hearing is hereby set for: (Date and Time) (Initial Judicial 

review must be set within 90 days of the disposition Hearing or Case Plan Acceptance, whichever 
is earlier.) 

 
9. Inform Parent(s): “You have 30 days from the entry of the Termination of Parental Rights Order 

(Judgment) to file an appeal in your case and if you cannot afford an attorney one will be 
appointed to represent you.” 
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TERMINATION OF PARENTAL RIGHTS ADJUDICATORY HEARING 

 
 

A. TPR Generally. 

 
1. Termination of parental rights hearings are closed to the public.  §39.809(4). 

 
Court closure of termination of parental rights hearings is mandatory.  Natural Parents of J.B. v. DCF, 
780 So.2d 6 (Fla. 2001) (holding that closure is statutorily mandated, therefore the court need not make 
particular showing to justify closure).  “Because there is no presumption of openness in TPR 
proceedings, a mandatory closure requirement does not unconstitutionally limit the public’s right of 
access to the proceedings.”  Id. at 10.  Moreover, “. . . the mandatory closure of certain proceedings 
involving children is not an unconstitutional limitation on First Amendment freedoms.”  Id. at 11. 
 

2. Hearings involving more than one child may be held simultaneously when the children 
involved are  

 related to each other, or  

 were involved in the same case.  
§39.809(4).  

 
3. Initiation of proceedings. 

 Proceedings are initiated by filing an original TPR petition in the pending dependency 
action, if any, by DCF, the GAL, or any other person who has knowledge of the facts 
alleged or is informed of them and believes they are true.  §39.802(1); Rule 8.500(a)(1). 

 

 The TPR petition must be in writing and signed by the petitioner under oath stating the 
petitioner's good faith in filing the petition.  §39.802(2). 

 
4. Service.  

 All process and orders issued by the court must be served or executed as other process 
and orders of the circuit court and, in addition, may be served or executed by 
authorized agents of DCF or the GAL. §39.801(5). 

 

 Subpoenas for witnesses, documents or other tangible objects may be issued at the 
request of a party or on the court’s motion. §39.801(4). 

 

 Subpoenas may be served within the state by: 
o any person over 18 who is not a party to the proceeding,  
o DCF, or  
o the GAL.  

§39.801(6).   
 

 No fee may be paid for service by an agent of DCF or the GAL.  Any sheriff's fees for 
service must be paid by the county.  §39.801(7).  

 

 For more detail, see General Issues Section S, Service. 
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5. Standard of Proof. 

 In a hearing on a petition for termination of parental rights, the court shall consider the 
elements required for termination.  Each of these elements must be established by clear 
and convincing evidence before the petition is granted. §39.809(1). 

 

 However, if the provisions of ICWA apply, no termination of parental rights may be 
ordered in the absence of a determination, supported by evidence beyond a reasonable 
doubt, including testimony of qualified expert witnesses, that the continued custody of 
the child by the parent or Indian custodian is likely to result in serious emotional or 
physical damage to the child. 25 U.S.C.  §1912(f). 
 

6. The child and the parents may be examined separately and apart from each other.   
§39.809(4). 

 
7. The judge shall enter a written order with the findings of fact and conclusions of law.   

§39.809(5). 
 

8. Records of cases when the order permanently deprives a parent of custody of a child must 
be preserved permanently.  §39.814(2). 

 
An order of TPR, whether based on parental consent or after notice served, permanently deprives the 
parents of any right to the child.  
§39.811(5).  
 

9. The court retains exclusive jurisdiction in a child's adoption pursuant to chapter 63 when 
parental rights are terminated. §39.813. 

 

B. TPR petition. 

 A TPR petition must contain facts supporting the following allegations:  
o that at least one of the grounds for TPR has been met, Section 10.6.2.;  
o that the parents were informed of their right to counsel at all hearings they 

attended; 
o that a dispositional order adjudicating the child dependent was entered in any prior 

dependency proceeding relied upon in offering a parent a case plan; 
o that the manifest best interests of the child would be served by the granting of the 

petition.  
§39.802(4); Rule 8.500(b). 

 
1. Contents. 

 The petition shall contain: 
o allegations as to the identity and residence of the parents, if known; 
o the age, sex and name of the child; 
o a certified copy of the birth certificate of each child named in the petition (unless 

after a diligent search, petitioner is unable to produce it, in which case the petition 
shall state the date and place of birth of each child unless these matters cannot be 
ascertained after diligent search or for good cause; 
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o when required by law, a showing that the parents were offered a case plan and 
have not substantially complied with it. 

  Rule 8.500(b).  
 

2. No answer to the petition or any other pleading need be filed.  §39.805.  Such matters may 
be pleaded orally before the court or filed in writing.  §39.805. 

 

 If a written answer is filed, amendments may be filed only with leave of court. 
 

3. Voluntary Surrenders.  
  

 Parents may consent at any time, in writing or orally, on the record.  Rule 8.500(g)(1). 
 

 If the parents consent, execute surrenders and waivers of notice before filing of the 
petition, this shall be alleged in the petition and copies filed with the court.  Rule 
8.500(g)(2). 
o A surrender must be executed before 2 witnesses and a notary public or other 

person authorized to take acknowledgments.  §39.806(1)(a).  
o When a parent has executed a voluntary surrender before the petition is filed, the 

court must conduct a hearing at which the parent has an opportunity to challenge 
the prior consent and/or deny the allegations of the petition.  See L.O. v. DCF, 807 
So.2d 810 (Fla. 4th DCA 2002). 
 

 If the parents appear and enter an oral consent on the record, the court shall 
determine the basis upon which a factual finding may be made and shall incorporate 
these findings into the order of disposition.  Rule 8.500(g)(3). 
 

Consider including the following questions in an inquiry to determine whether a plea is knowing, 
intelligent and voluntary. 

 Have you read the petition or had someone read the petition to you? 

 Did you have enough time to talk with your attorney? 

 Were you promised anything or threatened in any way in order to get you to enter this plea? 

 Are you under the influence of any drugs, alcohol or medication at this time? 

 Do you have a mental illness that you are being treated for or have been treated for in the past?  

 How far did you go in school? 
  
Based on the answers to these questions, you may need to inquire further to determine whether the 
parent is able to give a plea that is knowing, intelligent and voluntary and make detailed findings of fact.  
See In re: D.M., 750 So.2d 128 (Fla. 2nd DCA 2000) & S.F. v. Department of Children and Families, 825 

So.2d 521 (Fla. 5th DCA 2002). 
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Consider using written plea form for Admit or Consent. 
 

 Adjudicatory hearings for petitions for voluntary termination must be held within 21 
days after the filing of the petition. Notice of the use of voluntary termination provisions 
must be filed with the court at the same time as the filing of the TPR petition. 
§39.808(4). 
 

 A surrender and consent may be withdrawn after acceptance by DCF only if the court 
finds the surrender and consent were obtained by fraud or under duress.  
§39.806(1)(a)(2).  
 

If a parent fails to appear, determine whether the parent was properly ordered to appear 
and advised of the consequences for failure to appear, and enter a consent by default as 
appropriate. See §39.801(3)(d) (stating that if a parent appears for the advisory hearing 

and the court orders that parent to personally appear at the adjudicatory hearing stating the date, time 
and location of that hearing, then failure to personally appear shall constitute consent to TPR). 
 

4. Expedited TPR. 

 “Expedited TPR” means a proceeding wherein a case plan with the goal of reunification 
is not being offered.   §39.01(28). 
 

Expedited TPRs are sometimes referred to as “front-end TPRs” because they are not preceded by a 
dependency case.  Expedited TPRs derive their name not from the length of time needed to process 
them but from the fact that parental rights are being sought to be terminated even though no case plan 
has been offered to the parents. 

 

 Reasonable efforts to preserve and reunify families are not required if a court has 
determined that any of the events described in § 39.806(1)(e)-(l) have occurred.   
§39.806(2).  See Termination of Parental Rights Adjudicatory Hearing Section F 2. 
 

 When an expedited TPR petition is filed, reasonable efforts shall be made to place the 
child in a timely manner in accordance with the permanency plan, and to complete 
whatever steps are necessary to finalize the permanent placement of the child.  
 §39.806(4). 
 

C. Adjudicatory hearing- generally. 

 Unless all parties agree otherwise, the adjudicatory hearing must be held within 45 days 
after the advisory hearing, with reasonable continuances for investigation, discovery, or 
procuring counsel or witnesses.  §39.809(2). 

 
1. Swear in the parties. 

 
2. Determine whether absent parties were properly ordered to appear at adjudicatory 

hearing and advised of consequences of failure to appear. 
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 If a parent appears for the advisory hearing and the court orders that parent to 
personally appear at the adjudicatory hearing stating the date, time and location of 
said hearing, then failure of that parent to personally appear shall constitute consent 
for TPR.  §39.801(3)(d). 

 
 

 After determining that 24 hours notice to a parent for an advisory hearing was insufficient, the Court 
concluded its opinion with the statement that “we do not find that the consent by default provision 
contained in *the statute+ is unconstitutional.” J.B. v. Department of Children and Families, 768 So.2d 
1060, 1068 (Fla. 2000). 
 
Whether a consent for failure to appear should be granted depends on the circumstances underlying the 
parent’s failure to appear.  A parent who is late but shows up for the hearing, even after it has been 
called on the docket, should not be the subject of a consent for failing to appear. 
 
The caselaw on consents for failure to appear at termination of parental rights adjudicatory hearings 
mirrors caselaw on analogous consents entered at the dependency adjudication stage of the 
proceedings as well as advisory hearings. 
 
The Second District Court of Appeal has reversed a consent for failure to appear at a termination of 
parental rights adjudicatory hearing when the father was late to the hearing but his counsel requested a 
continuance until the father arrived, which was denied.  In V.M. v. Department of Children and Families, 
941 So.2d 1255, 1256 (Fla. 2nd DCA 2006), the father “traveled from Hawaii to Tampa to be at the 
adjudicatory hearing, but on the day of the hearing, he was delayed in traveling to the courthouse by 
bus.  The father arrived at the courthouse after the trial court announced that it was entering a consent 
and terminating the father’s parental rights due to his nonappearance.  Id.  See also B.B. v. Department 
of Children and Families, 943 So.2d 885 (Fla. 2nd DCA 2006)(reversing consent entered upon mother’s 
failure to appear when the mother experienced transportation problems and the mother’s counsel 

assured the court he would provide transportation for the mother to the next hearing). 

 
 

D. Appoint a Guardian ad Litem, if one has not yet been appointed. 

 
The court shall ascertain at each stage of the proceedings whether a GAL has been appointed.   
§39.807(2)(a).  
 
The court shall appoint a GAL to represent the best interests of the child in any TPR proceeding.   
§39.807(2)(a).  See G.S. v. D.C.F., 838 So.2d 1221 (Fla. 3d DCA 2003) (reversing termination of parental 
rights where trial court failed to inquire whether a GAL had been appointed, did not attempt to appoint 
a GAL and did not determine whether the child’s interests were adequately protected throughout 
pendency of the proceeding); compare In re: E.F., 639 So.2d 639 (Fla. 2d DCA 1994) (If the court makes a 
good faith effort to comply with the statute by attempting to appoint a GAL, it is not fundamental error 
if none are available and the TPR case proceeds.); see also, L.D. v. DCF, 770 So.2d 219 (Fla. 3d DCA 
2000). 
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If a GAL is appointed for the first time at the TPR adjudicatory hearing the court may wish to 
consider whether to continue the proceeding to allow the GAL to conduct a meaningful 
evaluation of the case and develop recommendations.  The recommendation of the GAL is one of 
the required considerations when determining manifest best interests.  §39.810(11). 
 
The trial court “shall consider and evaluate all relevant factors, including, but not limited to: . . . 
the recommendations for the child provided by the child’s Guardian ad Litem or legal 
representative.” §39.810(11).  If the court properly considers and evaluates the 
recommendation, however, “*t+he trial court may reject the recommendations of the Guardian 
ad Litem and give weight to expert testimony in consideration of all the evidence.  The Guardian 
ad Litem and the expert do not render legal judgments that have effect until overruled-that is the 
function of the trial judge.”  C.W. v. Department of Children and Families, 814 So.2d 488, 490 

(Fla. 1st DCA 2002). 

 

 A GAL is not required at a voluntary relinquishment of parental rights proceeding.  
§39.807(2)(e). 
 

Responsibilities of GAL: 

 To investigate the allegations of the petition and any subsequent matters arising in the 
case;  

 To be present at all court hearings unless excused by the court; 

 To represent the best interests of the child until the jurisdiction of the court over the 
child terminates or until excused by the court; and 

 unless excused by the court, to file a written report, which must include a statement of 
the wishes of the child and the GAL’s recommendations.  

§39.807(2)(b). 
 

 The GAL report must: 
o include a statement of the wishes of the child, 
o include the recommendations of the GAL, and 
o be provided to all parties and the court at least 72 hours before the disposition 

hearing.  
§39.807(2)(b)(1). 

 

E. At each proceeding, the court shall advise parents of the right to counsel.           
§39.807(1)(a). 

 Ascertain whether the right to counsel is understood. 

 The court shall appoint counsel for indigent parents.   
§39.807(1)(a). 

 
1. If a parent requests a continuance to consult with counsel, the hearing may be continued.  

See  General Issues Section D, Continuances. 
 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
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If a parent indicates that he or she wishes to have counsel for the first time at the TPR hearing, the court 
may want to consider continuing the case, if appropriate. 

 
2. Waiver of counsel must be on the record.  §39.807(c)(2); Rule 8.320(b)(2). 

 
A waiver made out of court must be in writing with not less than 2 attesting witnesses and must be filed 
with the court.  Witnesses shall attest that the execution was voluntary.  §39.807(c)(2).   
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.807(1)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

 mental condition, 

 age, 

 education, 

 experience; 

 the nature or complexity of the case, 

 or other factors. 
See §39.807(c)(1); Rule 8.515. 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  §39.807(1)(c)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court, the attorney 

shall continue to represent the parent throughout the proceedings.  §39.807(1)(b).   
 

5. If the attorney-client relationship is discontinued, the court must advise the parent of the 
right to have new counsel retained or appointed for the remainder of the proceedings.  
§39.807(1)(b). 

  
6. If a parent has voluntarily executed a valid written surrender and consented to the entry 

of a court order terminating parental rights, provisions relating to the appointment of 
counsel do not apply.  §39.807(1)(d). 

 

F. Review petition and consider evidence. 

 
1. The hearing must be conducted by the judge without a jury, applying the rules of 

evidence in use in civil cases. §39.809(3). 
 

 The judge may consider in-court testimony previously given at any properly noticed 
hearing, without regard to the availability or unavailability of the witness at the time of 
the actual adjudicatory hearing, if the recorded testimony itself is made available to the 
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judge. Consideration of such testimony does not preclude the witness from being 
subpoenaed to answer supplemental questions.  §39.809(3). 
 

 A previous adjudication of dependency may be proved by introducing a certified copy of 
the order of adjudication or disposition.  §39.802(6). 

 

 A certified copy of the order of adjudication or disposition of dependency that contains 
a finding of fact that the parent was informed of the right to counsel may serve as proof 
that the parent was so advised.  §39.802(7). 
 

2. Grounds for termination of parental rights. 
 
Any person with knowledge of the facts alleged and who believes such facts are true may petition for 
TPR under any of the following circumstances.  

 When a parent has voluntarily signed a written surrender and consented to an order 
giving custody to DCF for adoption and DCF is willing to accept custody of the child.   
§39.806(1)(a).  
 

 When an abandonment, as defined in §39.01(1) has occurred or when the identity or 
location of a parent is unknown and cannot be ascertained by diligent search within 60 
days.  §39.806(1)(b).  
 

 When a parent engaged in conduct toward the child or other children that 
demonstrates the continuing involvement of the parent in the parent-child relationship 
threatens the life, safety, well-being, or physical, mental, or emotional health of the 
child, even with the provision of services.  Provision of services may be evidenced by 
proof that services were provided through a previous plan or offered as a case plan from 
a child welfare agency.  §39.806(1)(c).  

 

 When a parent is incarcerated in a state or federal correctional institution and one of 
the following three circumstances exists:  
o the expected period of incarceration will constitute a substantial portion of the 

period of time before the child will turn 18;  
o the incarcerated parent has been determined by the court to be: 

 a violent career criminal (as defined in 
§775.084),  

 a habitual violent felony offender (as defined in  
§775.084), or 

 a sexual predator (as defined in §775.21);  
 convicted of:  first degree or second degree murder (in violation of §782.04) or a 

sexual battery that constitutes a capital, life, or first degree felony violation of 
§794.011; or 

 convicted of an offense in another jurisdiction which is substantially similar to 
one of the listed offenses; or 

o the court determines by clear and convincing evidence that continuing the parental 
relationship with the incarcerated parent would be harmful to the child and, for this 
reason, that termination of the parental rights of the incarcerated parent is in the 
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best interests of the child.  
§39.806(1)(d).  

 

Important notes about TPR when a parent is incarcerated: 
 

 The Supreme Court has clarified the meaning of “substantial portion” in §39.806(1)(d)(1).  The Court 
held that “the statutory language ‘requires the court to evaluate whether the time for which a 
parent is expected to incarcerated in the future constitutes a substantial portion of the time before 
the child reaches eighteen, not whether the time the parent has been incarcerated is a substantial 
portion of the child’s life to date.’” B.C. v. Department of Children and Families, 887 So.2d 1046, 
1052 (Fla. 2004) quoting In re: J.D.C., 819 So.2d 264, 266 (Fla. 2nd DCA 2002). 

 Section 39.806(1)(d) was created effective October 1, 1997 and “applies to any person incarcerated 
after October 1, 1997 who is sentenced to a term of incarceration which would qualify under the 
provisions of this act, as well as any persons who are sentenced after that date.”  See Ch. 97-226, §6, 
Laws of Florida; L.E. v. DCF, 783 So.2d 346 (Fla. 3d DCA 2001); In re T.B., 819 So.2d 270 (Fla. 2d DCA 
2002). 

 Additionally, §39.806(1)(d) formerly required that a parent be incarcerated and that all of the 
circumstances in (d)1, (d)2 and (d)3 be proved.  The statute was amended in 1999 so that only one 
of the three circumstances has to be proved after establishing the parent’s incarceration.  See Ch. 
99-193, §45, Laws of Florida 1999. 

 As used in this section, the term "substantially similar offense" means any offense that is 
substantially similar in elements and penalties to one of those listed in subparagraph (1)(d), and that 
is in violation of a law of any other jurisdiction, whether that of another state, the District of 
Columbia, the United States or any possession or territory thereof, or any foreign jurisdiction.  

§39.806(1)(d). 

 

 When a child has been adjudicated dependent, a case plan has been filed with the 
court, and the child continues to be abused, neglected, or abandoned by the parents.   
§39.806(1)(e).   
o The failure of the parent or parents to substantially comply with the case plan for a 

period of 9 months after adjudication or the child's placement into shelter care, 
whichever occurs first, constitutes evidence of continuing abuse, neglect, or 
abandonment unless the failure to substantially comply was due to the parent’s lack 
of financial resources or the failure of DCF to make reasonable efforts to reunify the 
parent and child.   

o The 9-month period begins to run only after the child's placement into shelter care 
or the entry of a disposition order placing the custody of the child with DCF or a 
person other than the parent and the court’s approval of a case plan having the goal 
of reunification with the parent, whichever occurs first. 

§39.806(1)(e)(1).  
 

 When a parent engaged in egregious conduct or had the opportunity and capability to 
prevent and knowingly failed to prevent egregious conduct that threatens the life, safety, 
or physical, mental, or emotional health of the child or the child's sibling.  
o "Sibling" means another child who resides with or is cared for by the parent or 

parents regardless of whether the child is related legally or by consanguinity.  
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o "Egregious conduct" means abuse, abandonment, neglect, or any other conduct 
that is deplorable, flagrant, or outrageous by a normal standard of conduct. 
Egregious conduct may include an act or omission that occurred only once but was 
of such intensity, magnitude, or severity as to endanger the life of the child.  

 §39.806(1)(f). 
 

 When a parent has subjected the child or another child to aggravated child abuse as 
defined in §827.03, sexual battery or sexual abuse as defined in §39.01, or chronic 
abuse. §39.806(1)(g).  
 

 When the parent or parents have committed the murder, manslaughter, aiding or 
abetting the murder, or conspiracy or solicitation to murder the other parent or another 
child, or a felony battery that resulted in serious bodily injury to the child or to another 
child.  §39.806(1)(h).  

 

 When the parental rights of the parent to a sibling of the child have been terminated 
involuntarily.  §39.806(1)(i).  

§39.806(1). 
 

Section 39.806(1)(i), Florida Statutes has been held to be constitutional by the Florida Supreme Court.  It 
noted, inter alia, that “parental rights may be terminated under section 39.806(1)(i) only if the state 
proves both a prior involuntary termination of rights to a sibling and a substantial risk of significant harm 
to the current child.  Further, the state must prove that the termination of parental rights is the least 
restrictive means of protecting the child from harm.” Department of Children and Families v. F.L., 880 

So.2d 602, 609-610 (Fla. 2004). 

 
3. If the Department has entered into a case plan with a parent with a goal of 

reunification, and a petition for termination of parental rights based on the same facts 
as are covered in the case plan is filed prior to the time agreed upon in the case plan for 
the performance of the case plan, then the petitioner must allege and prove by clear 
and convincing evidence that the parent has materially breached the provisions of the 
case plan. §39.802(8). 

 
A ground for termination of parental rights exists when a child has been adjudicated dependent, a case 
plan has been filed with the court, and the parent or parents have materially breached the case plan.   
Time is of the essence for permanency of children in the dependency system.  In order to prove the 
parent or parents have materially breached the case plan, the court must find by clear and convincing 
evidence that the parent or parents are unlikely or unable to substantially comply with the case plan 
before time to comply with the case plan expires. §39.806(1)(e)(2). 
 

4. The parental rights of one parent may be severed without severing the parental rights 
of the other parent only under the following circumstances:  

 If the child has only one surviving parent;  

 If the identity of a prospective parent has been established as unknown after sworn 
testimony;  

 If the parent whose rights are being terminated became a parent through a single-
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parent adoption;  

 If the protection of the child demands termination of the rights of a single parent; or  

 If the parent whose rights are being terminated meets any of the criteria specified in 
§39.806(1)(d) and (f)-(l).  

§39.811(6). 
 

Section 39.811(6), Florida Statutes has been held to apply to orders that originally terminated the rights 
of both parents but were reversed as to one of the parents on appeal.  As a result, termination of the 
other parent’s rights was scrutinized under 
§39.811(6) and was subject to reversal if at least one of the criteria did not apply.  “*B+ecause we have 
reversed the termination of the Mother’s rights, R.C.’s termination is now subject to the requirements 
of §39.811(6), Florida Statutes (2003). . . . This section creates complexities when an appellate court 
reviews a judgment terminating the parental rights of both parents and concludes that it must reverse 
the judgment as to one of the parents.  The reversal suddenly subjects the termination of the second 
parent’s rights to special requirements that were not material at the time the trial court made its 
ruling.” J.T. v. Department of Children and Families, 908 So.2d 568, 573 (Fla. 2nd DCA 2005).  But see 
A.G. V. Department of Children and Families, 932 So.2d 311 (Fla. 2nd DCA 2006)(dismissing appeal as 
moot when the mother appealed that the court improperly terminated her parental rights without 
terminating the rights of the prospective fathers but also without addressing §39.811(6), Florida 
Statutes; issue was moot because while the appeal was pending the fathers’ parental rights were 
terminated). 
 
Because a termination of parental rights order may become subject to the requirements of §39.811(6) 
on appeal, the trial court should make any appropriate findings as to the applicability of the criteria 
set forth in §39.811(6), Florida Statutes.  The inclusion of such findings may preclude reversal of the 

entire order terminating parental rights. 

 

G. Determine whether there is clear and convincing evidence that TPR is in 
manifest best interests of child. 

 
The court must consider the manifest best interests of the child at the adjudicatory hearing.  §39.810.  
This consideration shall not include a comparison between the attributes of the parents and those of 
any persons providing a present or potential placement for the child.   
§39.810. 
 
The court shall consider and evaluate all relevant factors to determine the manifest best interests of the 
child, including, but not limited to the factors enumerated in §39.810(1)-(11).  
 

 Any suitable permanent custody arrangement with a relative of the child.  However, the 
availability of a non-adoptive placement with a relative may not receive greater 
consideration than any other factor weighing on the manifest best interest of the child 
and may not be considered as a factor weighing against termination of parental rights.  
If a child has been in a stable or pre-adoptive placement for not less than 6 months, the 
availability of a different placement, including a placement with a relative, may not be 
considered as a ground to deny the termination of parental rights. 
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 The ability and disposition of a parent to provide the child with food, clothing, medical 
care or other remedial care and other material needs of the child.  

 

 The capacity of a parent to care for the child to the extent that the child's safety, well-
being, and physical, mental, and emotional health will not be endangered upon the 
child's return home.  

 

 The present mental and physical health needs of the child and such future needs to the 
extent they can be ascertained.  

 

 The love, affection, and other emotional ties between the child and parents, siblings, 
and other relatives, and the degree of harm to the child that would arise from 
termination. 

 

 The likelihood of an older child remaining in long-term foster care upon termination, 
due to emotional or behavioral problems or any special needs of the child.  

 

 The child's ability to form a significant relationship with a parental substitute and the 
likelihood that the child will enter into a more stable and permanent family relationship 
as a result of termination. 

 

 The length of time that the child has lived in a stable, satisfactory environment and the 
desirability of maintaining continuity.  

 

 The depth of the relationship existing between the child and the present custodian.  
 

 The reasonable preferences and wishes of the child, if the court deems the child to be of 
sufficient intelligence, understanding, and experience to express a preference.  

 

 The recommendations by the child's GAL or legal representative.  
See §39.810. 

 

Subsection 39.810(1) provides that the availability of a relative should not receive greater consideration 
than any other factor.  “By the text of *§39.810(1)+, the possibility of a relative placement is plainly not a 
reason to delay a decision to terminate parental rights if termination is otherwise in the manifest best 
interest of the child.”  In K.W. v. DCF, 959 So.2d 401, 2007 WL 173099, 32 Fla.L.Weekly D1494 (Fla. 1st 
DCA 2007). 

 

Failure to consider factors relevant to the best interests of a child is reversible error.  K.M. v. DCF, 795 
So.2d 1129 (Fla. 5th DCA 2001).  See also, In the Interest of K.M., 788 So.2d 306 (Fla. 2d DCA 2001) 
(reversing a termination of parental rights where the trial court made detailed factual findings in its 

order but made written findings on only three of the eleven factors in §39.810). 
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H. Determine whether TPR is the least restrictive means of protecting the child. 

 

The Supreme Court has held that “parental rights may be terminated under §39.806(1)(i) only if the 
state proves both a prior involuntary termination of rights to a sibling and a substantial risk of significant 
harm to the current child.  Further, the state must prove that the termination of parental rights is the 
least restrictive means of protecting the child from harm.” Department of Children and Families v. F.L., 
880 So.2d 602, 609-610 (Fla. 2004)(emphasis supplied).  The Supreme Court did not decide whether the 

other statutory grounds require such findings although. 

 

I. Written order of disposition shall briefly state the facts upon which decision 
was made.  §39.811(5). 

 
1. If the court finds by clear and convincing evidence that the manifest best interests of the 

child, the court shall enter a final judgment terminating parental rights and proceed with 
dispositional alternatives.  §39.811(5); Rule 8.525(i)(1). 

 
If the trial court terminates both parents’ rights but the termination as to one parent is reversed, the 
appellate court will review termination of the other parent’s rights to determine whether it can be 
sustained under §39.8011(6).  Therefore, if appropriate, the court should make conditional findings 
regarding terminating the parental rights of only one of the parents. See Termination of Parental Rights 
Adjudicatory Hearing section F 4 above. 

 
2. If the court finds that grounds for TPR have not been established, but grounds for 

dependency have been established, the court shall:  

 adjudicate or re-adjudicate the child dependent, and place or continue the child in out-
of-home care under a case plan; or  

 return the child to a parent. 
o The court shall retain jurisdiction over a child returned to a parent for 6 months.  
o At the end of the 6 months the court shall make a determination as to whether its 

jurisdiction shall continue or be terminated. 
See §39.811(1)(a); Rule 8.525(i)(2).
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If a child is being adjudicated or readjudicated dependent, judges may wish to compare §§39.811, 
39.521, and 39.621 regarding options for placement in out-of-home care. 

 
3. If the child has not been adjudicated dependent, and the court finds that the allegations in 

the petition do not establish grounds for dependency or TPR, it shall dismiss the petition. 
  

J. If TPR petition will be granted, consider dispositional alternatives. 

 
1. If the child is in the custody of DCF and the court finds that the grounds for TPR have been 

established by clear and convincing evidence, the court shall, by order, place the child in 
the custody of DCF for the purpose of adoption. §39.811(2).  

 

 After TPR, the court shall retain jurisdiction over any child and review the status of the 
child's placement and the progress being made toward permanent adoptive placement.  
§39.811(a). 
 

 As part of this continuing jurisdiction, for good cause shown by the GAL for the child, the 
court may review the appropriateness of the adoptive placement of the child.   
§39.811(a). 

 
2. If the child is in the custody of one parent and the court finds that grounds for termination 

of parental rights have been established for the other parent by clear and convincing 
evidence, the court shall enter an order terminating the rights of the parent for whom the 
grounds have been established and place the child in the custody of the remaining parent, 
granting that parent sole parental responsibility for the child.  §39.811(3).  

 
3. If the child is neither in the custody of DCF nor in the custody of a parent and the court 

enters an order terminating parental rights, place the child with DCF or an appropriate legal 
custodian.  

 

 Chapter 39 does not define “custody” generally, but “legal custody” is defined as: a legal 
status created by a court order which vests in a custodian of the person or guardian, 
whether an agency or an individual, the right to have physical custody of the child and 
the right and duty to protect, nurture, guide, and discipline the child and to provide him 
or her with food, shelter, education, and ordinary medical, dental, psychiatric, and 
psychological care. §39.01(35). 
 

 If the parental rights of both parents have been terminated, or if the parental rights of 
only one parent have been terminated and the court makes specific findings that 
placement with the remaining parent is likely to be harmful to the child, the court may 
order that the child be placed with a legal custodian other than DCF after hearing 
evidence on the suitability of such placement. 

 

 Suitability of the intended placement includes the fitness and capabilities of the 
proposed legal custodian to function as the primary caregiver and compatibility of the 
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child with the home. 
 

 If the court orders that a child be placed with a legal custodian, the court shall appoint 
such legal custodian either as the guardian for the child as provided in §744.3021 or as 
the long-term custodian of the child as provided in §39.622, so long as the child has 
been residing with the legal custodian for at least 6 months. See §39.811(4).  

 

If a TPR is granted as to one parent only but there are still findings of fact of abuse, neglect, or 

abandonment as to the other parent, judges may wish to compare §§39.811 and 39.521. 

 
4. If the court terminates parental rights, it may, as appropriate, order that the parents, 

siblings, or relatives of the parent whose rights are terminated be allowed to maintain 
some communication or contact with the child pending adoption, if in the best interests of 
the child.  §39.811(7)(b); Rule 8.525(i)(1). 
 

 If the court orders such continued communication or contact, the nature and frequency 
of the communication or contact must be set forth in a written order and may be 
reviewed upon motion of any party or prospective adoptive parent.  §39.811(7)(b).  

 

 If a child is placed for adoption, the nature and frequency of the communication or 
contact must be reviewed by the court at the time the child is placed for adoption.   
§39.811(7)(b).  
 

Section 63.0427 was amended in 2003 authorizing courts to allow post-adoption contact with parents 
whose rights have been terminated with the consent of adoptive parents.  Contact with siblings may be 
ordered without such consent if it is in the child’s best interests.  See section 7, ch. 2003-58, Laws of 

Florida. 

 

 The TPR does not affect the rights of grandparents unless the court finds that continued 
visitation is not in the best interests of the child or that such visitation would interfere 
with the permanency goals for the child.  §39.811(7)(a).  
 

It is unclear whether the rights afforded grandparents under §39.811(7)(a) continue to be valid in light 
of cases such as Beagle v. Beagle, 678 So.2d 1271 (Fla. 1996) and Von Eiff v. Azicri, 720 So.2d 510 (Fla. 
1998), holding that court ordered visitation by grandparents, over the objection of the parents violates 

the privacy rights of the parents in the absence of proof of demonstrable harm to the child. 

 
5. If the court terminates parental rights, it shall, in its order of disposition, provide for a 

hearing, to be scheduled no later than 30 days after the date of disposition. 
 

 DCF shall provide to the court an amended case plan that identifies the permanency 
goal for the child.  
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 Reasonable efforts must be made to place the child in a timely manner in accordance 
with the permanency plan and to finalize the permanent placement of the child.  

 

 The court shall hold hearings every 6 months to review permanency for the child until 
adoption or the child turns 18, whichever occurs first.   

§39.811(8). 
 

K. Set the next hearing. 

 
If TPR is granted, schedule a hearing within 30 days of disposition for DCF to amend case plan and 
identify a permanency goal for the child.  §39.811(8). 
 
If TPR is not granted, but the child is adjudicated/readjudicated dependent, conduct a disposition 
hearing within 30 days of the last day of the hearing, §39.507(7), or schedule a case plan conference. 
 

L. Requirements of written order. 

 Findings regarding indigency and appointment or waiver of counsel. §39.807(1)(a). 
 

 As appropriate, order the parents, siblings or relative of the parent whose rights are 
terminated to be allowed to maintain communication with the child.  §39.811(7)(b). 

 

 If TPR is granted set hearing within 30 days of the date of disposition for DCF to provide 
amended case plan, providing the date, time and location to the parties.  §39.811(8). 

 

 If TPR is proved by clear and convincing evidence briefly state the findings of fact and 
conclusions of law constituting grounds for TPR under §39.806 and manifest best 
interests under §39.810.  (Include language regarding TPR as the least restrictive 
alternative as appropriate.) 

 

 If TPR is granted under § 39.806(1)(i), Florida Statutes, the order must find all of the 
following by clear and convincing evidence: 
o the statutory ground has been proven, §39.806(1)(i); 
o the manifest best interests of the child have been considered,   

§39.810(1)-(11); 
o reunification of the child with the parent poses a substantial risk of significant harm 

to the child; 
o termination of the parent’s rights is the least restrictive means of protecting the 

child from harm. 
o Department of Children and Families v. F.L., 880 So.2d 602, 609-610 (Fla. 

2004)(upholding the constitutionality of §39.806(1)(i), Florida Statutes under these 
circumstances). 
 

 If the parent admits/consents, include findings regarding the voluntariness of the plea, 
the parents’ right to counsel and the acts causing the TPR.  Rule 8.520(c). 
 

 If grounds for TPR are not established by clear and convincing evidence, but grounds 
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for dependency have been established, enter a written order containing findings of fact 
and conclusions of law, adjudicate/re-adjudicate the child dependent and either: place 
the child in out-of-home care under a case plan or return the child to the parent and 
retain jurisdiction.  §§39.809(4), 39.811(1)(a). 

 

 If TPR is denied, enter a written order containing findings of fact and conclusions of 
law, and dismiss petition.   
§§39.809(4), 39.811(1)(b). 
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PATERNITY INQUIRY AND DILIGENT SEARCH AT A GLANCE  

 
 

RELEVANT STATUTES & 

RULES 
    Florida Statutes §39.503, Rule 8.225 

PURPOSE OF HEARING 

The court shall determine paternity for each child by conducting an inquiry 
of the mother and any putative fathers.  If the location or the name of the 
putative father is unknown, the court will order DCF or the appropriate CBC 
to conduct a diligent search.  If the search is unsuccessful, DCF may file an 
affidavit of diligent search detailing the steps taken to search for the missing 
parent.  If the steps are consistent with the minimum standards set out in 
§39.503(6), Florida Statutes, the court may excuse the petitioner from 
further searching. 

TIME FRAME 
Until excused by the court, the petitioner is under a continuous duty to 
search for and attempt to serve the parent. Rule 8.225(b)(4). 

NEXT HEARING 

Paternity should be determined before the disposition hearing, unless the 
court finds it is in the best interests of the child to proceed without notice to 
the parent or prospective parent. §39.503(5). 
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PATERNITY INQUIRY AND DILIGENT SEARCH CHECKLIST 

 
A. Inquire of available parent or relative, §39.503(1): 

 Was mother married at time of conception? 
 Was mother cohabitating with a male at probable time of conception? 
 Has mother received payments or support from any man claiming to be the father? 
 Any man named on birth certificate? 
 Has any man claimed paternity? 

 
B. If the paternity inquiry identifies a prospective parent, order notice to that person. §39.503(3). 

  

 A prospective parent may file a sworn affidavit of parenthood at any time before the TPR 
adjudicatory hearing and be considered a parent unless parenthood is contested by the 
other parent.  §39.503(8). 

 
C. Petitioner must perform a diligent search for the parent if the parent’s location is unknown. 

 The diligent search should be performed before the disposition hearing, unless the court 
finds that it is in the best interests of the child to proceed without notice to the parent or 
prospective parent. 

 
D. Diligent search must include inquiries of: See §39.503(6). 

 All relatives of parents or prospective parents known to petitioner 
 All offices of program areas of DCF likely to have information regarding parents  
 Other state and federal agencies likely to have information 
 Appropriate utility and postal providers 
 A thorough search of at least one electronic database specifically designed for locating 

persons 
 Appropriate law enforcement agencies 

 
E. If parental location is still unknown after completion of the diligent search, the petitioner shall 

file with the court an affidavit of diligent search executed by the person who made the search. 
Rule 8.225(b)(3).  

 
F. Until excused by the court, the petitioner are under a continuous duty to search for and 

attempt to serve the parent of unknown location after an affidavit of diligent search has been 
filed. Rule 8.225(b)(4). 

 
G. Effects of paternity inquiry and Diligent Search. 

 If petitioner completes the diligent search, failure to serve the unknown parents shall not 
affect the validity of an order of adjudication or disposition. Rule 8.225(b)(5)(A). 

 If a missing parent is later located, that parent must be noticed and permitted to become a 
party to the proceedings by completing a sworn affidavit of paternity which is filed with the 
court. Rule 8.225(b)(5)(C); §§39.503(3), 39.503(8). 
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PATERNITY INQUIRY AND DILIGENT SEARCH 

 

A. Special procedures if identity or location of parent unknown. 

 

 When conducting a paternity inquiry, it is important to ask the questions in the most 
straightforward manner possible and solicit any information available, even if it is only a partial 
identification (i.e., first name or nickname). 

 Conduct an inquiry for each child; do not assume that sibling groups were all born to the same 
parents. 

 
1. If identity or location of parent is unknown, and petition for shelter or dependency has 

been filed, the court shall conduct the following inquiry of the parent or legal custodian 
who is available (or if no parent or legal custodian available, of any relative or custodian of 
child present likely to have information): 

 if the mother was married at probable time of conception of child or at birth of child; 

 if the mother was cohabiting with a male at probable time of conception of child; 

 if the mother has received payments or support promises because of pregnancy from 
man claiming to be the father; 

 if the mother has named any man as father on the birth certificate of the child or in 
connection with applying for or receiving public assistance; 

 whether any man has acknowledged or claimed paternity of child in a jurisdiction 
where mother resided at time of or since conception of child (or where the child resides 
or has resided).   

See §39.503(1); Rule 8.225(b)(1). 
 

2. If the paternity inquiry identifies an absent or prospective parent, order notice to that 
person.  §39.503(3). 

 

 A prospective parent filing a sworn affidavit of parenthood while the child is dependent 
(but no later than time of or prior to adjudicatory hearing in any TPR proceeding), shall 
be considered a parent unless parenthood is contested by the other parent.  §39.503(8). 
 

If a prospective father is present and acknowledges paternity, the court may have the father sign an 
Affidavit of Parenthood.  If the mother does not object, she should sign the Affidavit as well to indicate 
her agreement or objection.  
 
Judges should be aware of issues arising if the mother is married to a man other than the prospective 
father and the possibility that other judicial orders may have been entered which operate as res judicata 

on the issue of paternity (i.e., a prior dissolution of marriage). 

 

 If the known parent contests the parenthood of the prospective parent, the latter shall 
not be recognized as parent until conclusion of proceedings under Chapter 742.  
However, they should still continue to receive notice of hearings as a participant, 
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pending the outcome of the 742 proceedings.  §39.503(8). 
 

The court may wish to advise a prospective parent contesting parenthood of the distinctions between 
the rights of a party and the rights of a participant in dependency proceedings. 

 
3. If parental location is unknown, and a permanent address designation has not been filed 

with the court by that person, then a diligent search (as detailed further below) shall be 
conducted by the petitioner.  Rule 8.225(b)(2).   

 
If inquiry identifies parent or prospective parent, but that person’s location is unknown, the petitioner 
shall conduct a diligent search prior to scheduling a disposition hearing, unless the court finds it is in the 
best interests of the child to proceed without notice to the parent or prospective parent.  §39.503(5). 
 

4. Information required by law may be submitted to the court in the form of a sworn 
affidavit.  This affidavit must be executed by a person with personal knowledge of the facts.  
Rule 8.225(b)(1); §39.503(2). 

 

Judges may wish to consider charting a family tree in the court file. 

 

B. Diligent Search and Affidavit of Diligent Search. 

 
1. Diligent search must include, at a minimum, inquiries of: 

 all relatives of parents or prospective parents known to petitioner; 

 all offices of program areas of DCF likely to have information regarding parents or 
prospective parent; 

 other state and federal agencies likely to have information regarding parent or 
prospective parent; 

 appropriate utility and postal providers 

 a thorough search of at least one electronic database specifically designed for locating 
persons; and 

 appropriate law enforcement agencies. 
See §39.503(6).  

 
2. A  search of the U. S. Department of Defense Manpower Data Center will provide the 

current status of the individual as to all branches of the military, if the individual is in fact 
currently on active duty. This is a useful tool in locating a parent who is in or may be in the 
military. See Tab, Paternity and Diligent Search for sample Military Status Reports. These can 
be obtained at the Department of Defense’s website 
https://www.dmdc.osd.mil/scra/owa/home. Should the individual you wish to locate be a 
current or past member of the U.S. Coast Guard, see tab, Paternity and Diligent Search for 
information on how to search their records. Information may be obtained at their website 
http://www.uscg.mil/hq/cgpc/home/locator.html. 

  
3. DCF, as state agency administering Titles IV-B  and IV-E of the Social Security Act, must be 

https://www.dmdc.osd.mil/scra/owa/home
http://www.uscg.mil/hq/cgpc/home/locator.html


 

233 

 

provided access to state and federal parent locator service for diligent search, pursuant to 
section 453 of the Social Security Act. 42 U.S.C. §653(c)(4).  

 
4. Any agency contacted by petitioner with a request for information pursuant to the above 

stated components of diligent search must release the information requested without court 
order or subpoena.  §39.503(7).  

 
5. If parental location is still unknown after completion of diligent search, then an affidavit of 

diligent search shall be executed and filed with the court by the person who conducted the 
search and inquiry.  Rule 8.225(b)(3). 

 

C. DCF’s Continuing Duty to Search for and Attempt Service on Parent 

 
Until excused by the court, the petitioner and DCF (if required by the court) are under a continuous duty 
to search for and attempt to serve the parent of unknown location after an affidavit of diligent search 
has been filed in a dependency or TPR proceeding.  Rule 8.225(b)(4).   
 

D. Effect of Paternity Inquiry and Diligent Search. 

 

 If the court finds that petitioner has conducted a diligent search, failure to serve parents 
with unknown identity or location shall not affect the validity of an order of adjudication 
or disposition. Rule 8.225(b)(5)(A). 
 

 Failure of court inquiry to identify any person as parent or prospective parent, shall lead 
the court to so find, at which point, court may proceed without further notice.  Rule 
8.225 (b)(5)(B); §39.503(4). 
 

 If inquiry, search, or subsequent search identifies and locates parent or prospective 
parent, court shall require notice of hearing to be provided.  That individual must be 
permitted to become a party to the proceedings by completing a sworn affidavit of 
parenthood.  The sworn affidavit must then be filed with the court or DCF.  Rule 
8.225(b)(5)(C); §§39.503(3), 39.503(8). 

 
 
Sample military Status forms are not available in an accessible format please see the following websites 
for further information. 
 
Department of Defense: https://www.dmdc.osd.mil/scra/owa/home 
 
Servicemembers' Civil Relief Act (SCRA) Certificates  
 
To obtain certificates of service or non-service under the Servicemembers' Civil Relief Act of 2003 
(formerly known as Soldiers' and Sailors' Civil Relief Act of 1940) you can use the public website: 
https://www.dmdc.osd.mil/scra/owa/home. This website will provide you with the current active 
military status of an individual. There is no charge for this certificate. 
 

https://www.dmdc.osd.mil/scra/owa/home
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You can also receive certificates from the individual Services by sending your correspondence to the 
appropriate military office listed below. If other than current status needs to be verified, then you need 
to send your request direct to the Services listed below. The charge for each SCRA certificate (as of 
February 21, 2002) is $5.20. Checks should be made payable to "Treasurer of the United States". 
 
ARMY: 
Army World Wide Locator Service 
Enlisted Records and Evaluation Center 
8899 East 56th Street 
Indianapolis, IN 46249-5031 
NOTE: All requests must be in writing. 
 
NAVY: 
Bureau of Naval Personnel 
PERS-312E 
5720 Integrity Drive 
Millington, TN 38055-3120 
(901)874-3388 
 

AIR FORCE: 
Air Force Manpower and Personnel Center 
ATTN: Air Force Locator/MSIMDL 
550 C Street West, Suite 50 
Randolph Air Force Base, TX 78150-4752 
Locator Service: (210)652-5775 
 
MARINE CORPS: 
Commandant of The Marine Corps 
Headquarters, U.S. Marine Corps (MMSB10) 
2008 Elliott Road, Suite 201 
Quantico, VA 22134-5030 
Locator Service: (703)784-3941-3944 

 
U.S. Coast Guard: http://www.uscg.mil/hq/cgpc/home/locator.html. 
 
Personnel World Wide Locator   Active Duty Member Information  
The Coast Guard World Wide Locator has duty stations for active duty personnel.  To locate Active Duty 
Personnel Only: The telephone number is (202) 493-1697   or Send us an e-mail with the person's full 
name to CGlocator@Ballston.uscg.mil  
    
 Coast Guard Personnel Command does not have custody of crew lists or current addresses for former 
Coast Guard service members. Separated Member Information The Military Reference Branch, National 
Archives, Washington, D. C. 20408, holds copies of most deck logs. The Suitland Reference Branch, 
National Archives, Washington D. C. 20409 has custody of muster rolls. The National Personal Records 
Center in St. Louis, Missouri has a repository of records for retired and separate military members. You 
will need to fill-in Standard Form 180 to request military records information.  
(http://www.archives.gov/st-louis/military-personnel/standard-form-180.html)  The address is: National 
Personnel Records Center Military Personnel Records 9700 Page Ave St. Louis, Missouri 63132 
Individuals have also had success locating former and retired military personnel by placing 
advertisements or reunion notices in Coast Guard periodicals. These magazines have a combined 
circulation of several hundred thousand. Please contact the individual editors for assistance.    
 
 
 
 
 
 
 
 
 
 

http://www.uscg.mil/hq/cgpc/home/locator.html
mailto:CGlocator@Ballston.uscg.mil
http://www.archives.gov/st-louis/military-personnel/standard-form-180.html
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INDEPENDENT LIVING SERVICES CHECKLIST 

 

Created by the 2006-2008 Florida Supreme Court’s Steering  
Committee on Families and Children in the Court. 

 
The Department shall provide transition to independence services to 

children in foster care who meet prescribed conditions and are 
determined to be eligible by the Department.  §§39.701(6)(a), 409.1451. 

 
The service categories available to children in foster care 

which facilitate transition into adulthood are: 
 

Information and judicial inquiries to be used at judicial reviews of youth ages 13-15 

 
A child who has reached 13 years of age but is not yet 15 years of age who is in foster care is eligible for 
pre-independent living services. §409.1451(4)(a)(2). 
 
□ Has the child been provided with pre-independent living services that may include, but are not 

limited to, life skills training, educational field trips, and conferences?  (The specific services to 
be provided to a child shall be determined using a pre-independent living assessment.   
§409.1451(4)(a)(1).) 

 
□ Has the Department conducted an annual staffing for each child who has reached 13 years of 

age but is not yet 15 years of age to ensure that the pre-independent living training and services 
to be provided as determined by the pre-independent living assessment are being received and 
to evaluate the progress of the child in developing the needed independent living skills?   
§409.1451(4)(a)(3). 
 

□ Starting with the first annual staffing that occurs following a child’s 14th birthday, and at each 
subsequent staffing, has the Department or community-based provider ensured that the child’s 
case plan includes an educational and career path based upon both the abilities and interests of 
each child and provided to each child detailed personalized information on services provided by 
the Road-to-Independence Program, including requirements for eligibility; on other grants, 
scholarships, and waivers that are available and should be sought by the child with assistance 
from the Department, including , but not limited to, the Bright Futures Scholarship Program, as 
provided in §§1009.53-1009.538; on application deadlines; and on grade requirements for such 
programs? §409.1451(4)(a)(4). 

 
□ Has the Department reduced to writing the information related to both the pre-independent 

living assessment and all staffings, so it can be signed by the child participant?  (This is required 
to be included as a part of the written report required to be provided to the court at each 
judicial review held pursuant to §39.701.  §409.1451(4)(a)(5).) 
 

 

Information and judicial inquiries to be used at judicial reviews of youth ages 15-18 
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A child who has reached 15 years of age but is not yet 18 years of age who is in foster care is eligible for 
life skills services.  §409.1451(4)(b)(2). 
 
□ Has the child been provided with life skills services that include, but are not limited to, 

independent living skills training, including training to develop banking and budgeting skills, 
interviewing skills, parenting skills, and time management or organizational skills, educational 
support, employment training, and counseling?  The specific services to be provided to a child 
shall be determined using an independent life skills assessment.  §409.1451(4)(b)(1). 

 
□ Has the child been provided with information about social security, insurance benefits, and 

public assistance?  §409.1451(4)(b)(1). 
 
□ Has the Department conducted a staffing at least once every 6 months for each child who has 

reached 15 years of age but is not yet 18 years of age to ensure that the appropriate 
independent living training and services as determined by the independent life skills assessment 
are being received and to evaluate the progress of the child in developing the needed 
independent living skills?  §409.1451(4)(b)(3). 

 
□ Has the Department provided to each child in foster care during the calendar month following 

the child’s 17th birthday an independent living assessment to determine the child’s skills and 
abilities to live independently and become self-sufficient?  (Based on the results of the 
independent living assessment, services and training are required to be provided in order for the 
child to develop the necessary skills and abilities prior to the child’s 18th birthday.   
§409.1451(4)(b)(4).) 

 
□ Has the Department reduced to writing the information related to both the independent life 

skills assessment and all staffings, so it can be signed by the child participant?  (This is required 
to be included as a part of the written report required to be provided to the child at each judicial 
review held pursuant to §39.701.  §409.1451(4)(b)(5).) 

 

Information and judicial inquiries to be used at judicial reviews within 90 days after a youth’s 17th 
birthday 

 
□ The court shall hold a judicial review hearing within 90 days after a child’s 17th birthday.  The 

court shall also issue an order, separate from the order on judicial review, that the disability of 
nonage of the youth has been removed pursuant to §743.045.  The court shall continue to hold 
timely judicial review hearings thereafter.  In addition, the court may review the status of the 
child more frequently during the year prior to the child’s 18th birthday if necessary.  At each 
review held under §39.701(6)(a), in addition to any information or report provided to the court, 
the foster parent, legal custodian, Guardian ad Litem, and the child shall be given the 
opportunity to address the court with any information relevant to the child’s best interests, 
particularly as it relates to independent living transition services. 

 
□ In addition to any information or report provided to the court, the Department shall include in 

its judicial review social study report written verification that the child has been provided with 
the following information: 
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o Does the written report indicate that the child has been provided with a current 
Medicaid card and has been provided all necessary information concerning the 
Medicaid program sufficient to prepare the youth to apply for coverage upon reaching 
age 18, if such application would be appropriate?  §39.701(6)(a)(1). 

 
o Does the written report indicate that the child has been provided with a certified copy 

of his or her birth certificate and, if the child does not have a valid driver’s license, a 
Florida identification card issued under §322.051?  §39.701(6)(a)(2). 

 
o Does the written report indicate that the child has been provided information relating to 

Social Security Insurance benefits if the child is eligible for these benefits?  If the child 
has received these benefits and they are being held in trust for the child, a full 
accounting of those funds must be provided and the child must be informed about how 
to access those funds.  §9.701(6)(a)(3). 

 
o Does the written report indicate that the child has been provided with information and 

training related to budgeting skills, interviewing skills, and parenting skills? 
§39.701(6)(a)(4). 

 
o Does the written report indicate that the child has been provided with all relevant 

information related to the Road-to-Independence Program, including, but not limited to, 
eligibility requirements, forms necessary to apply, and assistance in completing the 
forms?  The child shall also be informed that, if he or she is eligible for the Road-to-
Independence Program, he or she may reside with the licensed foster family or group 
care provider with whom the child was residing at the time of attaining his or her 18th 
birthday or may reside in another licensed foster home or with a group care provider 
arranged by the Department.  §39.701(6)(a)(5). 

 
o Does the written report indicate that the child has an open bank account, or has 

identification necessary to open an account, and has been provided with essential 
banking skills?  §39.701(6)(a)(6). 

 
o Does the written report indicate that the child has been provided with information on 

public assistance and how to apply?  §39.701(6)(a)(7). 
 

o Does the written report indicate that the child has been provided a clear understanding 
of where he or she will be living on his or her 18th birthday, how living expenses will be 
paid, and what educational program or school he or she will be enrolled in?   
§39.701(6)(a)(8). 

 
o Does the written report indicate that the child has been provided with notice of the 

youth’s right to petition for the court’s continuing jurisdiction for 1 year after the 
youth’s 18th birthday as specified in §39.013(2) and with information on how to obtain 
access to the court?  §39.701(6)(a)(9). 

 
o Does the written report indicate that the child has been encouraged to attend all judicial 

review hearings occurring after his or her 17th birthday?  §39.701(6)(a)(10). 
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Additional considerations: 
 
□ Does the youth have information regarding how to apply for public assistance including but not 

limited to Medicaid, food stamps, temporary assistance for needy families (TANF), emergency 
financial and housing assistance? 

□ What is the youth’s mode of transportation? 
□ Does the youth have adequate furniture, kitchen utensils, and other household supplies? 
□ Does the youth’s residence have working utilities and running water? 
□ Has extension of jurisdiction been explained to the youth and the option to extend jurisdiction 

of the court been provided? 
□ What are the youth’s educational and/or career plans? 
□ Has the youth been informed of how to receive medical care upon discharge from the foster 

care system? 
□ Is the youth aware of the requirements needed to remain eligible for the Road-to-Independence 

Program? 
□ Has the youth been offered the opportunity to register to vote? 
□ If there has been a legal name change for the youth at any time, do all personal and legal 

documents now contain the same name? 
□ Does the youth have an identified support person to contact with questions once jurisdiction 

has been terminated or lost? 
□ Has the Department reviewed the apartment lease to ensure that the rent is not too high for the 

youth to afford? 
□ If the youth is receiving SSI for a disability, has the youth applied for continuation of SSI prior to 

the youth’s 18th birthday? 
□ If the youth is in need of a guardian under Chapter 744, has one been appointed prior to the 

youth’s 18th birthday? 
 
Subsidized independent living services: 

 
□ Subsidized independent living services are living arrangements that allow the child to live 

independently of the daily care and supervision of an adult in a setting that is not required to be 
licensed under §409.175.  §409.1451(4)(c)(1). 

 
□ A child who has reached 16 years of age but is not yet 18 years of age is eligible for such services 

and shall be formally evaluated for placement in a subsidized independent living arrangement, if 
he or she: 
o Is adjudicated dependent under chapter 39; has been placed in a licensed out-of-home 

care for at least 6 months prior to entering subsidized independent living; and has a 
permanency goal of adoption, independent living, or long-term licensed care; and  

o Is able to demonstrate independent living skills, as determined by the Department, 
using established procedures and assessments.  §409.1451(4)(c)(2a),(2b). 

 
□ Independent living arrangements established for a child must be part of an overall plan leading 

to the total independence of the child from the Department’s supervision.  The plan must 
include, but need not be limited to, a description of the skills of the child and a plan for learning 
additional identified skills; the behavior that the child has exhibited, which indicates an ability to 
be responsible and a plan for developing additional responsibilities, as appropriate; a plan for 
future educational vocational, and training skills; present financial and budgeting capabilities 
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and a plan for improving resources and ability; a description of the proposed residence; 
documentation that the child understands the specific consequence of his or her conduct in the 
independent living program; documentation of proposed services to be provided by the 
Department and other agencies, including the type of service and the nature and frequency of 
contact; and a plan for maintaining or developing relationship with the family, other adults, 
friends, and the community, as appropriate.  §409.1451(4)(c)(3). 

 
□ Subsidy payments in an amount established by the Department may be made directly to a child 

under the direct supervision of a caseworker or other responsible adult approved by the 
Department.  §409.1451(4)(c)(4). 
 
 

SERVICES FOR YOUNG ADULTS FORMERLY IN FOSTER CARE 

 
 
Note: based on the availability of funds, the Department shall provide or arrange for the following 
services to young adults formerly in foster care who meet the prescribed conditions and are determined 
eligible by the Department.  The Department or a community-based care lead agency when the agency 
is under contract with the Department to provide the services described under this subsection shall 
develop a plan to implement those services.  A plan shall be developed for each community-based care 
service area in the state.  Each plan that is developed by a community-based care lead agency shall be 
submitted to the Department.  Each plan shall include the number of young adults to be served each 
month of the fiscal year and specify the number of young adults who will reach 18 years of age who will 
be eligible for the plan and the number of young adults who will reach 23 years of age and will be 
ineligible for the plan or who are otherwise ineligible during each month of the fiscal year; staffing 
requirements and all related costs to administer the services and program; expenditures to or on behalf 
of the eligible recipients; costs of services provided to young adults through an approved plan for 
housing, transportation, and employment; reconciliation of these expenses and any additional related 
costs with the funds allocated for these services; and an explanation of and a plan to resolve any 
shortages or surpluses in order to end the fiscal year with a balanced budget. 
 
The categories of services available upon request by the young adult, to assist a young adult formerly 
in foster care to achieve independence are: 
 
□ Aftercare Support Services §409.1451(5)(a) 
□ Road-to-Independence Program §409.1451(5)(b) 
□ Transitional Support Services §409.1451(5)(c) 
 
 
See infra appendices provided by the Juvenile Law Center entitled: Court Checklist for Permanency 
Hearings Involving Youth Ages 16-21 and Dependent Youth Aging Out of Foster Care: A Guide for Judges. 
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INDEPENDENT LIVING AND THE ROAD TO INDEPENDENCE 

 

A. Generally. 

 

B. Services for children in foster care. 

 
1. Pre-independent Living Services; §409.1451(4)(a). 

 

 Pre-independent living services include, but are not limited to, life skills training, 
educational field trips, and conferences.  The specific services to be provided to a child 
shall be determined using a pre-independent living assessment. §409.1451(4)(a)(1). 
o A child who has reached 13 years of age but is not yet 15 years of age who is in 

foster care is eligible for such services.  
§409.1451(4)(a)(2). 

o The Department shall conduct an annual staffing for each child who has reached 13 
years of age but is not yet 15 years of age to ensure that the pre-independent living 
training and services to be provided as determined by the pre-independent living 
assessment are being received and to evaluate the progress of the child in 
developing the needed independent living skills. 
§409.1451(4)(a)(3). 

o At the first annual staffing that occurs following a child’s 14th birthday, and at each 
subsequent staffing, the Department or community-based provider shall ensure 
that the child’s case plan includes an educational and career path based upon both 
the abilities and interests of each child and shall provide to each child detailed 
personalized information on services provided by the Road-to-Independence 
Program, including requirements for eligibility; on other grants, scholarships, and 
waivers that are available and should be sought by the child with assistance from 
the Department, including, but not limited to, the Bright Futures Scholarship 
Program, as provided in  
§§1009.53-1009.538; on application deadlines; and on grade requirements for such 
programs. §409.1451(4)(a)(4). 

o Information related to both the pre-independent living assessment and all staffings, 
which shall be reduced to writing and signed by the child participant, shall e 
included as a part of the written report required to be provide to the court at each 
judicial review held pursuant to  §39.701. §409.1451(4)(a)(5). 

 
2. Life Skills Services. §409.1451(4)(b). 

 Life skills services may include, but are not limited to, independent living skills training, 
including training to develop banking and budgeting skills, interviewing skills, parenting 
skills, and time management or organizational skills, education support, employment 
training, and counseling.  Children receiving these services should also be provided with 
information related to social security insurance benefits and public assistance.  The 
specific services to be provided to a chilled shall be determined using an independent 
life skills assessment. §409.1451(4)(b)(1). 
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o A child who has reached 15 years of age but is not yet 18 years of age who is in 
foster care is eligible for such services. §409.1451(4)(b)(2). 

o The Department shall conduct a staffing at least once every 6 months for each child 
who has reached 15 years of age but is not yet 18 years of age to ensure that the 
appropriate independent living training and services as determined by the 
independent life skills assessment are being received and to evaluate the progress 
of the child in developing the needed independent living skills.§409.1451(4)(b)(3). 

o The Department shall provide to each child in foster care during the calendar month 
following the child’s 17th birthday an independent living assessment to determine 
the child’s skills and abilities to live independently and becomes self-sufficient.  
Based on the results of the independent living assessment, services and training 
shall be provided in order for the child to develop the necessary skills and abilities 
prior to the child’s 18th birthday. §409.1451(4)(b)(4). 

o Information related to both the independent life skills assessment and staffings, 
which shall be reduced to writing and signed by the child participant, shall be 
included as a part of the written report require to be provided the court at each 
judicial review held pursuant to  §39.701, §409.1451(4)(b)(5). 

 
3. Subsidized Independent Living Services. §409.1451(4)(c). 

 

 Subsidized independent living services are living arrangements that allow the child to 
live independently of the daily care and supervision of an adult in a setting that is not 
required to be licensed under §409.175. §409.1451(4)(c)(1). 
 

 A child who has reached 16 years of age but is not yet 18 years of age is eligible for such 
services is he or she: 
o is adjudicated dependent under chapter 39; has been placed in licensed out-of-

home car for at least 6 months prior to entering subsidized independent living; and 
has a permanency goal of adoption, independent living, or long-term licensed care, 
§409.1451(4)(c)(2)(a); and 

o is able to demonstrate independent living skills, as determined by the Department, 
using established procedures and assessments. §409.1451(4)(c)(2)(b). 
 

 Independent living arrangements established for a child must be part of an overall plan 
leading to the total independence of the child from the Department’s supervision.  The 
plan must include, but need not be limited to, a description of the skills of the child and 
a plan for learning additional identified skills; the behavior that the child has exhibited 
which indicates tan ability to be responsible and a plan for developing additional 
responsibilities, as appropriate; a plan for future educational, vocational, and training 
skills; present financial and budgeting capabilities and a plan for improving resources 
and ability; a description of the proposed residence; documentation that the child 
understands the specific consequences of his or her conduct in the independent living 
program; documentation or proposed services to be provided by the Department and 
other agencies, including the type of service and the nature and frequency of contact; 
and a plan for maintaining or developing relationships with the family, other adults, 
friends, and the community, as appropriate. §409.1451(4)(c)(3). 
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 Subsidy payments in an amount established by the Department may be made directly to 
a child under the direct supervision of a caseworker or other responsible adult approved 
by the Department; §409.1451(4)(c)(4). 

 

 See infra appendices provided by the Juvenile Law Center entitled: Court Checklist for 
Permanency Hearings Involving Youth Ages 16-21 and Dependent Youth Aging Out of 
Foster Care: A Guide for Judges. 
 

 

C. Services for young adults formerly in foster care. 

 
1. Aftercare Support Services. §409.1451(5)(a). 

 

 Aftercare support services are available to assist young adults who were formerly in 
foster care in their efforts to continue to develop the skills and abilities necessary for 
independent living.  The aftercare support services available include, but are not limited 
to, the following: 
o mentoring and tutoring, 
o mental health services and substance abuse counseling, 
o life skills classes, including credit management and preventive health activities, 
o parenting classes, 
o job and career skills training, 
o counselor consultations, 
o temporary financial assistance, and  
o financial literacy skills training. 

 

 The specific services to be provided under § shall be determined by an aftercare services 
assessment and may be provided by the Department or through referrals in the 
community.  
§409.1451(5)(a)(1). 
 

 Temporary assistance provided to prevent homelessness shall be provided as 
expeditiously as possible and within the limitations defined by the Department. 
§409.1451(5)(a)(2). 
 

 A young adult who has reached 18 years of abut is not yet 23 years of age who leaves 
foster care at 18 years of age but who request services prior to reaching 23 years of age 
is eligible for such services; §409.1451(5)(a)(3). 

 

D. Road-to-Independence Program; §409.1451(5)(b). 

 The Road-to-Independence Program is intended to help eligible students who are 
former foster children in this state to receive the educational and vocational training 
needed to achieve independence.  The amount of the award shall be based on the living 
and educational needs of the young adult and may be up to, but may not exceed, the 
amount of earnings that the student would have been eligible to earn working a 40 hour 
a week federal minimum wage job. §409.1451(5)(b)(1). 
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 A young adult who has reached 18 years of age but is not yet 21 years of age is eligible 
for the initial award, and a young adult under 23 years of age is eligible for renewal 
awards, if he or she: 
o was a dependent child, under chapter 39, and was living in licensed foster care or in 

subsidized independent living at the time of his or her 18th birthday; 
o spent at least 6 months living in foster care before reaching his or her 18th birthday; 
o is a resident of this state as defined in §1009.40; and 
o meets one of the following qualifications: 

 has earned a standard high school diploma or its equivalent as described in 
§1003.43 or §1003.435, or has earned a special diploma or special certificate of 
completion as described in §1003.438, and has been admitted for full-time 
enrollment in an eligible postsecondary education institution as defined in  
§1009.533; §409.1451(5)(b)(2)(d)(I). 

 is enrolled full time in an accredited high school; 
§409.1451(5)(b)(2)(d)(II) or 

 is enrolled full time in an accredited adult education program designed to 
provide the student with a high school diploma or its equivalent. 
§409.1451(5)(b)(2)(d)(III). 

 

 A young adult applying for the Road-to-Independence Program must apply for any other 
grants and scholarships for which he or she may qualify.  The Department shall assist the 
young adult in the application process and may use the federal financial aid grant 
process to determine the funding needs of the young adult. 
§409.1451(5)(b)(3). 

 

 An award shall be available to a young adult who is considered a full-time student or its 
equivalent by the educational institution in which he or she is enrolled, unless that 
young adult has a recognized disability preventing full-time attendance.  The amount of 
the award, whether it is being used by a young adult working toward completion of a 
high school diploma or its equivalent or working toward completion of a post-secondary 
education program, shall be determined based on an assessment of the funding needs 
of the young adult.  This assessment must consider the young adult’s living and 
educational costs and other grants, scholarships, waivers, earnings, and other income to 
be received by the young adult.  An award shall be available only to the extent that 
other grants and scholarships are not sufficient to meet the living and educational needs 
of the young adult, but an award may not be less than $25 in order to maintain 
Medicaid eligibility for the young adult as provided in §409.903. §409.1451(5)(b)(4). 
 

 The amount of the award may be disregarded for purposes of determining the eligibility 
for, or the amount of, any other federal or federally supported assistance. 
§409.1451(5)(b)(5). 
 

 The Department must advertise the criteria, application procedure, and availability of 
the program to: 
o children and young adults in, leaving, or formerly in foster care, 

§409.1451(5)(b)(6)(a)(I); 
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o case managers, §409.1451(5)(b)(6)(a)(II); 
o Guidance and family services counselors,  

§409.1451(5)(b)(6)(a)(III); 
o principals or other relevant school administrators, 

§409.1451(5)(b)(6)(a)(IV); 
o Guardian ad Litem, §409.1451(5)(b)(6)(a)(V); and 
o foster parents, §409.1451(5)(b)(6)(a)(VI). 

 

 The Department shall issue awards from the program for each young adult who meets 
all the requirements of the program to the extent funding is available. 
§409.1451(5)(b)(6)(b). 
 

 An award shall be issued at the time the eligible student reaches 18 years of age; 
§409.1451(5)(b)(6)(c). 
 

 A young adult who is eligible for the Road-to-Independence Program, transitional 
support services, or aftercare services and who so desires shall be allowed to reside with 
the licensed foster family or group care provider with whom he or she was residing at 
the time of attaining his or her 18th birthday or to reside in another licensed foster home 
or with a group car provider arranged by the Department. §409.1451(5)(b)(6)(d). 
 

 If the award recipient transfers from one eligible institution to another and continues to 
meet eligibility requirements, the award must be transferred with the recipient.  
§409.1451(5)(b)(6)(e). 
 

 Funds awards to any eligible young adult under this program are in addition to any other 
services or funds provided to the young adult by the Department through transitional 
support services or aftercare services. §409.1451(5)(b)(6)(f). 
 

 The Department shall provide information concerning young adults receiving funding 
through the TRI Program to the Department of Education for inclusion in the student 
financial  assistance database, as provided in §1009.94. §409.1451(5)(b)(6)(g). 
 

 Funds are intended to help eligible young adults who are former foster children in 
Florida to receive the educational and vocational training needed to become 
independent and self-supporting.  The funds shall be terminated when the young adult 
has attained one of four postsecondary goals under subsection (3) or reaches years of 
age, whichever occurs earlier.  In order to initiate postsecondary education, to allow for 
a change in career goal, or to obtain additional skills in the same educational or 
vocational area, a young adult may earn no more than two diplomas, certificates, or 
credential.  A young adult attaining an associate of arts or associate of science degree 
shall be permitted to work toward completion of a bachelor of arts or a bachelor of 
science degree or an equivalent undergraduate degree.  Road-to-Independence 
Program fund may not be used for education or training after young adult has attained  
a bachelor of arts or a bachelor of science of degree or an equivalent undergraduate 
degree. §409.1451(5)(b)(6)(h). 
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 The Department shall evaluate and renew each award annually during the 90-day period 
before the young adult’s birthday.  In order to be eligible for a renewal award for the 
subsequent year, the young adult must: 
o complete the number of hours, or the equivalent considered full time by the 

educational institution, unless that young adult has a recognized disability 
preventing full-time attendance, in the last academic year in which the young adult 
earned an award, except for a young adult who meets the requirements of  
§1009.41, §409.1451(5)(b)(6)(i)(I), and  

o maintain appropriate progress as required by the educational institution, except 
that, if the young adult’s progress is insufficient to renew the award at any time 
during the eligibility period, the young adult may restore eligibility by improving his 
or her progress to the required level. §409.1451(5)(b)(6)(i)(II). 

 Funds may be terminated during the interim between an award and the evaluation for a 
renewal award if the Department determines that the award recipient is no longer 
enrolled in an educational institution as defined in sub-subparagraph 2.d., or is no 
longer a state resident.  The Department shall notify a recipient who is terminated and 
inform the recipient of his or her right to appeal. §409.1451(5)(b)(6)(j). 

 An award recipient who does not qualify for a renewal award or who chooses not to 
renew the award may subsequently apply for reinstatement.  An application for 
reinstatement must be made before the young adult reaches 23 years of age, and a 
student may not apply for reinstatement more than once.  In order to be eligible for 
reinstatement, the young adult must meet the eligibility criteria and the criteria for 
award renewal for the program. §409.1451(5)(b)(6)(k). 

 

E. Transitional Support Services. §409.1451(5)(c). 

 
In addition to any services provided through aftercare support or the Road-to-Independence Program, a 
young adult formerly in foster care may receive other appropriate short-term funding and services, 
which may include financial, housing, counseling, employment, education, mental health, disability, and 
other services, if the young adult demonstrates that the serves are critical the young adult’s own efforts 
to achieve self-sufficiency and to develop a personal support system.  The Department or community-
based care provider shall work with the young adult in developing a joint transition plan that is 
consistent with a needs assessment identifying the specific need for transitional services to support the 
young adult’s own efforts.  The young adult must have specific tasks to complete or maintain included in 
the plan and be accountable for the completion of or making progress towards the completion of these 
tasks.  If the young  adult and the Department or community-based care provider cannot come to 
agreement regarding any part of the plan, the young adult may access a grievance process to its full 
extent in an effort to resolve the disagreement . §409.1451(5)(c)(1). 
 

 A young adult formerly in foster care is eligible to apply for transitional support services 
if he or she has reached 18 years of age but is not yet 23 years of age, was a dependent 
child pursuant to chapter 39, was living in licensed foster care or in subsidized 
independent living at the time of his or her 18th birthday, and had spent at least 6 
months living in foster care before that date;  
§409.1451(5)(c)(2). 
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 If at any time the services are no longer critical to the young adult’s own efforts to 
achieve self-sufficiency and to develop a personal support system, they shall be 
terminated. §409.1451(5)(c)(3). 
 

F. Remove the disability of nonage. 

 The court shall also issue an order, separate from the order on judicial review, that the 
disability of nonage of the youth has been removed pursuant to §743.045.   
§39.701(6)(a). 
 

 For the purpose of ensuring that a youth in foster care will be able to secure depository 
financial services, such as checking and savings accounts, the disability of nonage of 
minors shall be removed provided that the youth has reached 16 years of age, has been 
adjudicated dependent, is residing in an out-of-home placement as defined in §39.01, 
and has completed a financial literacy class.  Upon issuance of an order by a court of 
competent jurisdiction, such youth is authorized to make and execute all documents, 
contracts, or agreements necessary for obtaining the rights, privileges, and benefits of 
depository financial services as if the youth is otherwise competent to make and 
execute contracts.  Execution of any such contract or agreement for depository financial 
services shall have the same effect as if it were the act of a person who is not a minor.  A 
youth seeking to enter into such contracts or agreements or execute other necessary 
instruments incidental to obtaining depository financial services must present an order 
from a court of competent jurisdiction removing the disabilities of nonage of the minor 
under this section.  §743.044. 
 

 For the sole purpose of ensuring that a youth in foster care will be able to execute a 
contract for the lease of residential property upon the youth’s 18th birthday, the 
disability of nonage of minors is removed for all youth who have reached 17 years of 
age, have been adjudicated dependent, and are in the legal custody of the 
Department through foster care or subsidized independent living.  These youth are 
authorized to make and execute contracts, releases, and all other instruments necessary 
for the purpose of entering into a contract for the lease of residential property upon the 
youth’s 18th birthday.  The contracts or other instruments made by the youth shall have 
the same effect as though they were the obligations of persons who were not minors.  A 
youth seeking to enter into such lease contracts or execute other necessary instruments 
that are incidental to entering into a lease must present an order from a court of 
competent jurisdiction removing the disabilities of nonage of the minor under this 
section.  §743.045. 
 

 For the sole purpose of ensuring that a youth in foster care will be able to secure utility 
services at a residential property upon the youth’s 18th birthday, the disability of 
nonage of minors is removed for all youth who have reached 17 years of age, have been 
adjudicated dependent, and are in the legal custody of the Department through foster 
care or subsidized independent living.  These youth are authorized to make and 
execute contracts, agreements, releases, and all other instruments necessary for the 
purpose of securing utility services at a residential property upon the youth’s 18th 
birthday.  The contracts or other agreements made by a youth shall have the same 
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effect as though they were the obligations of persons who were not minors.  A youth 
seeking to enter into such contracts or agreements or execute other necessary 
instruments that are incidental to securing utility services must present an order from a 
court of competent jurisdiction removing the disabilities of nonage of the minor under 
this section.  §743.046. 
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COURT CHECKLIST FOR PERMANENCY HEARINGS INVOLVING YOUTH 
AGES 16-21 

 
PERMANENCY 
 What is the youth’s permanency plan goal? 
 Where is the youth living or going to live? 
 How long has the youth been in this placement? 
 Is this the most family-like setting available to the youth? 
 Is this a long-term placement (planned to continue past age 18)? 
 For a youth who is a parent: is the youth placed with his or her child?  
 If no, why is the youth not placed with the child? Is there a relative involved with the youth?  
 If yes, is this relative a placement resource for the youth?  What services would enable this 

relative to become a placement resource? 
 Is there any other supportive adult involved with the youth? 
 If yes, is this adult a placement resource for the youth? What services would enable this 

adult to become a placement resource?  
 Has adoption been re-explored with the youth?  
 Is the youth in an age-appropriate placement that allows him/her to practice independent 

living skills?  
 
INDEPENDENT LIVING SKILLS  
 What skills does this particular youth still need to develop in order to make a successful 

transition to independence? 
 To what services has this youth been referred to assist him/her in acquiring independent 

living skills?  
 What services is the youth currently receiving to help him/her acquire independent living 

skills?  
 What independent living goals have been achieved? What progress in being made towards 

the other goals?  
 

     EDUCATION AND VOCATIONAL TRAINING  
 Is the youth involved in any academic or training program?  
 If yes, what are the goals of the program and what is the youth's progress?  
 Does the youth require any support services to complete this academic or training program?  
 If yes, what services does she/he need?  Are they currently being provided?  
 Is the youth currently employed?  

 
PHYSICAL HEALTH, MENTAL HEALTH AND OTHER NEEDS  
 Does the youth have any special physical or mental health needs?  Any need for substance 

abuse treatment?  
 If yes, what services is the youth currently receiving to address these special needs?  
 Does the youth have access to family planning services and education?  
 If the youth has special mental health needs: will the youth need supportive housing?  
 If yes, has a referral been made to the appropriate office of mental health?  
 If the youth has a physical health condition: will the youth need supportive housing?  
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 If yes, has a referral been made to the appropriate housing resources which can provide 
support or accommodations?  

 If the youth is a parent: is the youth receiving parenting skills training?  
 

    YOUTH WITH DISABILITIES  
 Is the youth eligible for special education?  
 If yes, are the youth’s parents able to participate in the special education planning process 

or does the school district need to appoint a surrogate parent?  
 If yes and the youth is age 16 or older, what transition services are listed in the youth’s 

Individual Education Plan?  
 Has a referral for vocational services been made?  
 If yes, what vocational services are being provided?  
 Has the youth been identified or assessed as mentally retarded?  
 If yes, has the youth been found eligible for MR services in the appropriate locality or state?  
 If yes, what specialized services has the youth received?  
 Has the youth applied for SSI?  

 
     DISCHARGE OF YOUTH ON OR AFTER AGE 18  

 Can the youth stay in care until age 21?  
 If yes, has the youth been informed of the requirements that must be met to stay in care?  
 If the youth has not opted for an extension of care, what is the youth’s reason for making 

this choice?  
 Has the youth been informed that he or she can receive services from the children and  

youth agency until age 21 after being discharged?  
 Has the youth been informed of the state’s room and board policy?  
 Has the youth been informed of any medical insurance provided by the state to youth aging 

out of care?  
 Has the youth been informed of the availability of state or federal scholarships or tuition 

waiver for youth aging out?  
 Has a satisfactory discharge plan been presented? 
 

 

 
 

Copyright 2003 Juvenile Law Center all rights reserved 
This material is an excerpt from 

 Dependent Youth Aging Out of Foster Care:  A Guide for Judges. 
 It is intended to serve as a best practices sample. 
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DEPENDENT YOUTH AGING OUT OF FOSTER CARE: A GUIDE FOR 
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INTRODUCTION 
 

Youth experience important life changes between the ages of 15 and 21. Adolescence 
and the transition to adulthood are traumatic and full of ups and downs for youth and their 
caretakers, even in the best of situations. During these years, youth try to figure out who they 
are, where they belong, and what they need to do to satisfy the expectations of the adult world.  

 
In addition to the growing pains that all adolescents experience, young people in out-of-

homecare face unique challenges as they assume increasing levels of independence and 
responsibility. Research has firmly established that foster children have a more difficult time 
than their non-foster care peers in becoming resilient and competent adults. Many young 
people who are raised in families remain in their parents' homes and draw on parental support -
- both financial and non-financial – well after reaching the age of majority. By contrast, youth in 
care do not have this option and often are cut off from their sole support system at age 18.  
 

The juvenile court has the opportunity -- and a special obligation -- to ensure that youth 
entrusted to the state’s care have the support they need to age out of care as self-sufficient, 
healthy, and productive adults. This publication is designed to aid the court in planning for these 
youth. 
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OVERVIEW OF THE FEDERAL FOSTER CARE INDEPENDENCE ACT 

 
Since 1985 federal law has recognized that older youth in foster care deserve special attention 

and programming. In that year, the Independent Living program was added to the Social Security Act. In 
1999, the law was further amended by the Chafee Foster Care Independence Act (FCIA), 42 U.S.C. § 677, 
to respond to the limitations and perceived ineffectiveness of the Independent Living program. Of the 
approximately 20,000 youth who age out of foster care each year, many are not prepared to live 
independently: many youth are discharged from care without attaining basic education goals, many 
become unemployed, homeless, and dependent on public assistance.1  

 
FCIA State Requirements.  

 

 Serve youth up until age 21 who were in foster care during a time period defined by the 
state, (some states have chosen age 16).  

 Serve all youth regardless of permanency plan or placement setting.  

 Serve all youth at all stages of acquiring independent living skills, including youth with 
special needs or disabilities.  

 Develop outcome measures for programs that use FCIA dollars.  
 

Under FCIA, States are Permitted. 
  

 Use up to 30% of their FCIA money to provide room and board for youth who have aged out 
of the system and are over age 18 but under 21. 2 

 Extend Medicaid coverage until age 21 for youth who have left foster care.    
 

                                                           
1
 See U.S. Department of Health and Human Services, TITLE IV-E INDEPENDENT LIVING PROGRAMS: A DECADE IN 

REVIEW (U.S. Government Printing Office, 1999); U.S. Department of Health and Human Services, FOSTER CARE: 
EFFECTIVENESS OF INDEPENDENT LIVING SERVICES UNKNOWN (GAO/HEHS-00-13) (U.S. General Accounting 
Office, November 1999); R. Cook,  A NATIONAL EVALUATION OF TITLE IV-FOSTER CARE INDEPENDENT LIVING 
PROGRAMS FOR YOUTH: PHASE 2 (Westat, Inc., Contract No. OHDS 105-87-1608, U.S. Department of Health and 
Human Services, 1991).  
 
2
 While there are some restrictions on how FCIA dollars can be used to provide room and board for youth currently 

committed to children and youth agencies, it should be made clear that placement maintenance Title IV-E dollars 
are and should be used to provide room and board for committed youth.  These dollars can be used to develop 
specialized placements for older youth that provide a place for IL skills to be practiced as well as for support and 
stability to be provided the youth.  
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QUESTIONS JUDGES SHOULD ASK AT PERMANENCY REVIEW HEARINGS: ASFA AND 
OLDER YOUTH 

 
What is the youth’s permanency plan?  
 

FCIA does not change the preference established in the Adoption and Safe Families Act 
(ASFA)that youth be raised in as family-like a setting as possible, such as with their biological families, or 
with adoptive parents or relatives. The same hierarchy for permanency planning exists for teens as 
younger children: reunification, adoption, legal guardianship, and placement with a relative. When the 
court finds that a compelling reason exists for determining that it would not be in the youth's best 
interests to follow one of the four preferred permanency plans, the fifth option is "another planned 
permanent living arrangement" (APPLA)3.This term is not defined in the regulations.  
 

ASFA eliminated long-term foster care as a permanency goal for youth.  Many older foster youth 
are placed in group homes or institutional settings. Placement in a group home or institutional setting is 
not likely to be an appropriate APPLA4.  APPLA cannot be used as simply another term for long-term 
foster care.  

 
Independence – as contrasted to Independent Living services – can be a permanency goal if the 

placement and services delineated in the permanency plan provide the youth with supportive and 
family-like relationships and the skills and competencies s/he will need to eventually live on his/her 
own. However, judges should ask youth if there are relatives or non-relatives who might be adoptive or 
placement resources. Whether youth are in the most family-like setting should be inquired at each court 
review even if the permanency plan is independence.  The permanency plan of independence will not 
satisfy federal law without a meaningful and concrete explanation of how stability and long-term 
connection with adults will be achieved.  

 
What are the contents of the youth’s Independent Living Plan?  
 

Federal law requires that each youth age 16 and older have, as part of their family service plan 
(FSP), an Independent Living (IL) plan that delineates the services they are receiving to help them 
become self-sufficient, productive adults. The court should ensure that every youth in care, at age 16, is 
provided with “a written description of the programs and services which will help such a child prepare 
for the transition from foster care to independent living.” 42 U.S.C. § 675 (1)(D). The plan should be 
designed to help the youth develop competencies and connect him/her to services in the areas listed 
below. 

 

 Education (including counseling and support),  

 Vocational and Career Counseling and Placement,  

                                                           
3
 See 42 U.S.C.A. § 675 (5)(C).  

 
4
 For a comprehensive discussion of APPLA please see Cecelia Fiermonte & Jennifer Renne, MAKING IT 

PERMANENT: REASONABLE EFFORTS TO FINALIZE PERMANENCY PLANS FOR FOSTER CHILDREN, American Bar 
Association Center on Children and the Law (Washington, D.C., 2002).  While a youth’s special mental health or 
behavioral needs may require placement in a group or residential facility for a period of time, in most cases 
adequate treatment should result in the youth’s ability to live in less restrictive and more family-like setting.  Id. at 
p. 83. If a youth lingers in these placements for too long, it is likely that ASFA will not be satisfied. 
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 Physical and Mental Health Care (including family-planning and sexual health), 

 Housing,  

 Relationships with Caring Adults , 

 Knowledge of Community Resources and Public Benefits/Services,  

 Expertise in Daily Living Skills (including budgeting and home management, and 

 Communication and self-advocacy skills, problem solving, and planning for the future).  
 
Have reasonable efforts – specifically the provision of all appropriate independent living services – 
been made to achieve the permanency goal of independence?  
 

ASFA requires that courts make findings at each permanency review hearing as to whether the 
child welfare agency has made reasonable efforts to achieve whatever permanency plan is chosen for 
the youth. 42 U.S.C. §671 (a)(15)(C). This finding must be made for the state to receive Title IV-E 
reimbursement. If the court does not believe that the youth is being provided with sufficient services to 
actually allow him or her to meet the goal of independence, no finding of reasonable efforts should be 
made. The court should scrutinize the efforts being made to help a youth achieve independence in the 
same manner and with the same rigor that it reviews efforts made to reunify youth with their families or 
find adoptive homes5. 

 
If a youth is being discharged from foster care, what is the discharge plan?  
 

The age up to which a youth can stay in foster care differs in each state. Some states discharge 
youth at age 18, while others allow youth to stay in care until age 21 under certain conditions. Judges 
should be aware of the particularities of discharge in their state and make sure that youth before the 
court are aware of their options. Please see National Resource Center for Youth Development’s website 
– www.nrcys.ou.edu/State_Pagesf/state_al.htm  – and Christine Eilsertson, INDEPENDENT LIVING FOR 
FOSTER YOUTH, National Conference of State Legislatures (Washington, D.C.,2002) for more information 
about the laws and policies of each state with respect to youth aging out. Often, allowing youths to stay 
in care past age 18 improves self-sufficiency outcomes by allowing them to complete educational and 
vocational programs and address mental health issues.  

  
All state dependency systems seek to serve the best interests of the youths committed to their 

care. All decisions approved by the court are guided by this standard.  Before a court discharges a 
youth’s commitment, the court must be satisfied that the discharge serves the youth's best interest and 
fosters well-being. This obligation is the same for teens and young adults. The court should require the 
county agency to present a discharge plan that covers all of the core areas of the IL Plan. The court 
should reject discharge plans which do nothing more than refer youth to homeless shelters or county 
public assistance offices, since these “plans” on their face do not fulfill the permanency goal of 
independence and self-sufficiency.  

 
The court also should consider deferring its decision to close the case when the judge is unsure 

of the youth’s ability to live independently. For example, the court can discharge the commitment of 
physical or legal custody to the children and youth agency, but maintain supervision by the children and 

                                                           
5
 See Karen Aileen Howze, HEALTH CARE FOR TEENS IN CARE, American Bar Association Center for Children and 

The Law (Washington, D.C., 2002) (discussing this theory in depth).  
 

http://www.nrcys.ou.edu/State_Pagesf/state_al.htm
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youth agency and list the case for a status review in 90 days.  This time period will serve as a trial 
discharge to determine if the permanency goal of independence has truly been achieved.  

 
Finally, prior to discharge, the court should ensure that the youth knows about:  

 his/her entitlement to IL services even after discharge and continuing until the youth 
reaches 21;  

 if applicable, eligibility criteria for the state’s or county’s room and board policy;  

 if available in your state, Medicaid or other health insurance that is available to foster youth 
aging out;  

 if available in your state, any tuition waivers or scholarships available to youth who have 
been in foster care. 

 
If a youth is requesting discharge, what are the reasons?  
 
If the youth is requesting discharge or agreeing to a discharge, the juvenile court should conduct a 
colloquy to inquire as to the reasons for the request and whether alternatives to discharge have been 
explored. Youth may ask for discharge for reasons that have nothing to do with their readiness to live on 
their own. The court should inquire of youth what they will need to succeed and give the youth's 
counsel wide latitude in making a record of his or her client's needs, of the youth’s experience in care, 
and of the youth's reason for agreeing to discharge.  Again, as discussed above, deferring discharge and 
listing the case for review after a reasonable period of time may be the best course of action.  
 

QUESTIONS JUDGES SHOULD ASK AT PERMANENCY HEARINGS: HEALTH CARE NEEDS  

 
Are the youth's health care needs addressed adequately in the case plan?  
 

Youth in foster care are a medically vulnerable group.6 The court must insure that each youth’s 
service plan identify any physical or behavioral health needs as well as the treatment services that will 
be sought to address these needs. Because most youth in foster care are eligible for Medicaid, they are 
also eligible to receive the benefits of the Early and Periodic Screening, Diagnosis and Treatment 
Program (EPSDT). See 42 U.S.C. § 1396d(r). The protections of EPSDT insure that foster youth receive all 
medically necessary treatment, which can include mental health treatment, drug treatment and 
treatment regarding reproductive health.  

 
If the youth is about to be discharged from foster care, what plans for health insurance have been 
made?  
 

It is often very difficult for young adults to secure health insurance once they have been 
discharged from foster care and turn age 19. Many of these youth are working low wage jobs.  These 
jobs rarely provide health insurance, but usually pay too much for the young adult to the meet the very 

                                                           
6
 For more information on the health needs of youth in foster care and more specific health inquiries for the court 

see Judith Silver, Ph.D., et al., YOUNG CHILDREN AND FOSTER CARE, Paul H. Brooks Publishing Co.(Baltimore, 
Maryland, 1999); Karen Aileen Howze, Esq., HEALTH CARE FOR TEENS IN CARE: A JUDGE’S GUIDE, American Bar 
Association Center on Children and the Law (Washington, D.C., 2002); ENSURING THE HEALTHY DEVELOPMENT OF 
FOSTER CHILDREN: A GUIDE FOR JUDGES, ADVOCATES AND CHILD WELFARE PROFESSIONALS, New York State 
Permanent Judicial Commission on Justice for Children.  
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low income guidelines for Medicaid. Prior to discharging a youth, a judge should inquire into the youth's 
medical status and needs and how the discharge plan provides for this care, including insurance. Judges 
should be aware of insurance programs in their states that cover the 19-21 year-old age group. Because 
foster care youth often fall through the cracks in insurance coverage, judges should advocate that their 
states extend Medicaid coverage to youth aging out.  
 

QUESTIONS JUDGES SHOULD ASK AT PERMANENCY HEARINGS: EDUCATION AND 
VOCATIONAL TRAINING NEEDS  

 
What is the youth's current educational program and status of achievement?  
 

A delineation of services to assist a youth to attain his/her educational and/or vocational goals is 
a critical component of every teenager’s IL plan. Youth who do not finish high school or receive 
vocational training are less likely to secure the types of jobs that allow them to make a living wage.  Such 
planning is critical for foster care youth. Studies have shown that youth in foster care often are achieving 
at lower levels than their non-foster peers due to multiple placements, barriers to enrollment, and the 
stressors and trauma resulting from abuse and neglect histories.7  The court should inquire as to where 
the youth is in school, the grades s/he is receiving, and the attendance record. The court should require 
the child welfare agency to expeditiously deal with any barriers to the youth’s school enrollment and 
participation in educational programs. The court should also inquire if the youth needs educational 
support services such as tutoring.  

 
What are the youth's secondary and post-secondary educational goals and what actions are being 
taken to support these goals?  
 

The court should pay particular attention to the post-secondary educational and training goals 
of older foster youth. For a youth whose goal is to attend college, the court should inquire into whether 
assistance is needed in the areas of application completion, application for financial aid, and general 
college counseling. If the youth is interested in vocational training, the court should inquire into what 
concrete plans have been made to meet that goal. Courts should ensure that youth are aware of any 
special state and national scholarships available to youth in foster care.8  
 
Is the youth eligible for special education services?  
 

The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400 et seq., 34 C.F.R. Part 
300, and corresponding state laws entitle eligible children with disabilities to a free, appropriate public 
education. School districts must identify, locate, and evaluate all children with disabilities residing in the 
district, including children attending private schools, who are in need of special education services. Once 
a child is evaluated and determined to be eligible for special education, the district must provide an 
appropriate education in the least restrictive environment.  Services are provided through an 
Individualized Education Program (IEP), which may include specialized instruction; related services (e.g., 

                                                           
7
 See Blome, W.W., What Happens to Foster Kids: Educational Experiences of a Random Sample of Foster Care 

Youth and a Matched Sample of Non-Foster Youth, 14 CHILD AND ADOLESCENT SOCIAL WORK JOURNAL 41-53 
(1997).  
 
8
 Some states provide tuition waivers and other scholarships to foster youth.  The court should insist that the 

agency make youth aware of these opportunities. 
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occupational therapy; physical therapy; speech therapy; emotional support services and counseling; 
etc.); assistive technology and services; behavior intervention programs; and transition services. If a 
youth is not already receiving special education and there are indications that s/he may have special 
education needs, the child should be evaluated by the school district.  The youth’s parents will have to 
request the evaluation. If the youth’s parents are not available to participate in the special education 
process, the child welfare agency should seek appointment of a “surrogate parent” since the law 
prohibits caseworkers from signing off on evaluations and IEPs.  
 
If the youth is eligible for special education services, what transition services have been included in 
the IEP?  
 

Beginning at age 14, a youth’s IEP must state the child’s transition service needs, focusing on the 
child’s course of study, such as participation in advanced-placement courses or a vocational education 
program. At age 16, the IEP must delineate the transition services that will be provided to address these 
needs, including a description of linkages to other service-providing agencies (i.e., mental health 
support). Transition services include instruction, community experiences, the development of 
employment skills, and other services that help youth achieve post-school adult living objectives. When 
appropriate, transition services also should include activities to help the student acquire daily living 
skills. For example, if a student with a disability will be living in a group home and participating in 
supportive employment, his/her transition plan may include instruction in daily living and job skills (i.e., 
how to use public transportation, handle money, or go to the store). If the student will be going on to a 
program of post-secondary or vocational education, his/her transition services must include all of the 
courses that are prerequisites for entering that program.  

 
 

QUESTIONS JUDGES SHOULD ASK AT PERMANENCY HEARINGS:  NEEDS OF YOUTH 
WITH DISABILITIES  

 
What IL services has the youth with disabilities received?  
 

Youth with disabilities who are in foster care are entitled to independent living services to the 
same degree as all other youth in foster care. FCIA makes clear that IL services must be provided for 
youth “at various stages of independence,” including those youth with disabilities. 42 U.S.C.A. § 
677(b)(2)(C). Youth with disabilities may need additional and specialized programming to help them 
achieve independence, and child welfare agencies must provide developmentally appropriate IL 
services.  

 
If the youth is mentally retarded, is he or she receiving services from the state office of mental 
retardation?  
 

A youth who is classified as mentally retarded should be receiving services through both the 
state’s office of mental retardation and the child welfare agency. It is often critical that these youth be 
classified as mentally retarded before age 18 –to be eligible for services through the mental retardation 
system as adults. Connecting these youth to the mental retardation system is crucial as that system 
provides specialized housing, treatment, educational, and employment services.   
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If the youth has a disability, has SSI been applied for?  
  

Supplemental Security Income (SSI) is a means-tested federal benefit provided to persons with 
disabilities. The application is filed with the Social Security Administration and the applicant is required 
to submit medical and/or mental health information to demonstrate that he or she has an impairment 
that affects the ability to function in daily life or to work.9 It is particularly important to identify and 
establish SSI eligibility for youth who will soon be aging out of care. While a youth may not receive, or be 
eligible for, the full financial benefit of SSI while in care10, the child welfare agency should use some 
portion of the SSI funds to help the youth address any of his/her special needs or receive medical and 
rehabilitative treatment not covered by Medicaid. Establishing eligibility while in care can facilitate the 
transition upon discharge, whether it is to a supportive living situation or to independence.  

 

QUESTIONS JUDGES SHOULD ASK AT PERMANENCY HEARINGS: NEEDS OF YOUTH 
WITH CHILDREN  

 
If the youth is pregnant or parenting, have her or his rights as a parent been explained?  
 

A dependent child who has a baby has the same parental rights and constitutional rights to 
family integrity as any other parent. A dependent child’s baby should not be adjudicated dependent 
unless one of the criteria for dependency exists for that baby.  Merely being born to a dependent youth 
is not a ground for dependency. These rights must be reiterated to child welfare agencies as well as to 
young parents.  

 
Is the parenting youth placed with her child? If not, what is the justification for splitting the family 
unit?  
 

In addition to having the same rights as any parent, a parenting dependent youth is entitled to 
an appropriate placement that best meets her needs. For most dependent youth who have a child, an 
appropriate placement means being placed with the child. Judges should be aware of state laws which 
make the right to be placed together explicit.  

 
What IL services are being provided to address the youth's parenting needs?  
 

A dependent mother or father should be offered many of the same IL services as other youth. 
Youth who are parents may need some other services to assist in developing their parenting capacities, 
including parent skills training and support groups to help them deal with the challenges of being a 
young parent. These services may also include day care services for their children so that they can 
pursue their educational, vocational, and treatment goals.  
  

                                                           
9
 The disability standard differs depending on whether the applicant has reached age 18. See 42 U.S.C.A.               

§1382c(a)(3)(A) for the adult disability standard and 42 U.S.C.A. §1382c(a)(3)(C)(I) for the childhood standard.  
 
10

 The Social Security Administration counts Title IV-E money used for a youth's placement as the child's income for 
the purpose of determining income eligibility for SSI. 
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JUSTICE THROUGH THE EYES OF A CHILD - MATERIALS 
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1. Statutory References to Participation by Child – Chapter 39 
 

2. Establishing Policies for Youth in Court -  Overcoming Common Concerns 
 

3. Judicial Bench Cards: 
 
A. Engaging Young Children (Ages 0-12 Mo.) in the Courtroom with Milestone Chart 

 
B. Engaging Toddlers (Ages 1-3) & Preschoolers (Ages 3-5 years) in the Courtroom  

 
C. Engaging School-Aged Children (Ages 5-11) in the Courtroom  

 
D. Engaging Adolescents (Ages 12-15) in the Courtroom  

 
E. Engaging Older Adolescents (Ages 16+) in the Courtroom  
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STATUTORY REFERENCES TO PARTICIPATION BY CHILD - CHAPTER 39 

(Florida Guardian Ad Litem state office) 
 

Cite  Topic Reference to Participation by Child 

§39.01(50) Definitions - party 
status 

"Party" means the parent or parents of the child, the petitioner, 
the department, the guardian ad litem or the representative of 
the guardian ad litem program when the program has been 
appointed, and the child.  The presence of the child may be 
excused by order of the court when presence would not be in 
the child's best interest.  Notice to the child may be excused by 
order of the court when the age, capacity, or other condition of 
the child is such that notice would be meaningless or detrimental 
to the child. 

§39.013(2) Extension of 
jurisdiction 

If a youth petitions the court at any time before his or her 19th 
birthday requesting the court's continued jurisdiction, the 
juvenile court may retain jurisdiction under this chapter for a 
period not to exceed 1 year following the youth's 18th birthday . 
. . . 

§39.0132(3) Inspection of 
records 

All records shall be inspected only upon order of the court by 
persons deemed by the court to have a proper interest therein, 
except that, subject to the provisions of s. 63.162, a child and the 
parents of the child and their attorneys, guardian ad litem, law 
enforcement agencies, and the department and its designees 
shall always have the right to inspect and copy any official 
record pertaining to the child. 

§39.301(18) Interview of child In a child protective investigation or a criminal investigation, 
when the initial interview with the child is conducted at school, 
the department or the law enforcement agency may allow, 
notwithstanding the provisions of s. 39.0132(4), a school staff 
member who is known by the child to be present during the 
initial interview if:  (b) The child requests or consents to the 
presence of the school staff member at the interview. 

§39.407(6)(e) Residential 
mental health 
treatment 

Within 10 days after the admission of a child to a residential 
treatment program, the director of the residential treatment 
program or the director's designee must ensure that an 
individualized plan of treatment has been prepared by the 
program and has been explained to the child, to the 
department, and to the guardian ad litem, and submitted to the 
department. The child must be involved in the preparation of 
the plan to the maximum feasible extent consistent with his or 
her ability to understand and participate, and the guardian ad 
litem and the child's foster parents must be involved to the 
maximum extent consistent with the child's treatment needs. . . . 
A copy of the plan must be provided to the child, to the 
guardian ad litem, and to the department.  



 

264 

 

Cite  Topic Reference to Participation by Child 

§39.4085 Legislative intent 
and goals for 
dependent 
children 

(12) to be involved and incorporated, where appropriate, in the 
development of the case plan, to have a case plan which will 
address their specific needs, and to object to any of the 
provisions of the case plan. 
 
(14)  To receive regular communication with a caseworker, at 
least once a month, which shall include meeting with the child 
alone and conferring with the shelter or foster caregiver. 
 
(19)  To be heard by the court, if appropriate, at all review 
hearings. 
 
(22)  To organize as a group for purposes of ensuring that they 
receive the services and living conditions to which they are 
entitled and to provide support for one another while in the 
custody of the department. 

§39.504(4) Injunctions The department shall deliver a copy of any injunction issued 
pursuant to this section to the protected party, or to a parent, 
caregiver, or individual acting in the place of a parent who is not 
the respondent. 

§39.521 Case plan (1)(a) A written case plan and a predisposition study prepared 
by an authorized agent of the department must be filed with the 
court and served upon the parents of the child, provided to the 
representative of the guardian ad litem program, if the program 
has been appointed, and provided to all other parties, not less 
than 72 hours before the disposition hearing. 
 
(2) The predisposition study must provide the court with . . . (e) 
The reasonable preference of the child, if the court deems the 
child to be of sufficient intelligence, understanding, and 
experience to express a preference. 

§39.523(1) Residential group 
care 

The assessment procedures shall be conducted by the 
department or its agent and shall incorporate and address . . . 
the age, maturity, and desires of the child concerning 
placement.   
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Cite  Topic Reference to Participation by Child 

§39.6011 Case plan (1)(a)  The case plan must be developed in a face-to-face 
conference with the parent of the child, any court-appointed 
guardian ad litem, and, if appropriate, the child and the 
temporary custodian of the child. 
 
(3)  The case plan must be signed by all parties, except that the 
signature of the child may be waived if the child is not of an age 
or capacity to participate in the case-planning process. . . .  
Before signing the case plan, the department shall explain the 
provisions of the plan to all persons involved in its 
implementation, including, when appropriate, the child.  
 
(7)  The case plan must be filed with the court and copies 
provided to all parties, including the child if appropriate, not 
less than 3 business days before the disposition hearing. 

§39.621 Permanency (3)(b) Before the permanency hearing, the department shall 
advise the child and the individuals with whom the child will be 
placed about the availability of more permanent and legally 
secure placements and what type of financial assistance is 
associated with each placement. 
 
(5)  The best interest of the child is the primary consideration in 
determining the permanency goal for the child.  The court must 
also consider:  (a) The reasonable preference of the child if the 
court has found the child to be of sufficient intelligence, 
understanding and experience to express a preference; 
 
(10)  The court shall base its decision concerning any motion by 
a parent for reunification or increased contact with a child on 
the effect of the decision on the safety, well-being, and physical 
and emotional health of the child.  Factors that must be 
considered and addressed in the findings of fact of the order on 
the motion must include:  (d) the preferences of the child, if the 
child is of sufficient age and understanding to express a 
preference;  

§39.6241(1)(d) Another Planned 
Permanent Living 
Arrangement 

Compelling reasons for such placement may include but are not 
limited to: 3.  The case of a foster child who is 16 years of age or 
older who chooses to remain in foster care and the child's foster 
parents are willing to care for the child until the child reaches 18 
years of age. 
 

 



 

266 

 

Cite  Topic Reference to Participation by Child 

§39.701 Judicial reviews (2)(a)  The court may dispense with the attendance of the child 
at the hearing, but may not dispense with the hearing or the 
presence of other parties to the review unless before the review 
a hearing is held before a citizen review panel. 
 
(6)(a)  At each review held under this subsection, in addition to 
any information or report provided to the court, the foster 
parent, legal custodian, guardian ad litem, and the child shall be 
given the opportunity to address the court with any information 
relevant to the child's best interests, particularly as it relates to 
independent living transition services.  In addition to any 
information or report provided to the court, the department 
shall include in its judicial review social study report written 
verification that the child has been encouraged to attend all 
judicial review hearings occurring after his or her 17th birthday.   

§39.807(2)(b) Right to counsel; 
guardian ad litem 

The guardian ad litem has the following responsibilities:  1.  To 
investigate the allegations of the petition and any subsequent 
maters arising in the case and, unless excused by the court, to 
file a written report.  This report must include a statement of 
the wishes of the child and the recommendations of the 
guardian ad litem and must be provided to all parties and the 
court at least 72 hours before the disposition hearing.  

§39.810 Manifest best 
interests of child 

For the purpose of considering the manifest best interests of the 
child, the court shall consider and evaluate all relevant factors, 
including, but not limited to:  (10)  The reasonable preferences 
and wishes of the child, if the court deems the child to be of 
sufficient intelligence, understanding and experience to express 
a preference. 

§39.815 Appeals Any child, any parent or guardian ad litem of any child, any other 
party to the proceeding who is affected by an order of the court, 
or the department may appeal to the appropriate district court 
of appeal within the time and in the manner prescribed by the 
Florida Rules of Appellate Procedure.  
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STATUTORY REFERENCES TO PARTICIPATION BY CHILD - §409.1451 

 

Cite  Topic Reference to Participation by Child 

§409.1451 Preparation for 
Independent 
Living 

(3)(a)  To support the provision of opportunities for participation in 
age-appropriate life skills activities, the department shall:   
3. Develop procedures to maximize the authority of foster parents, 
family foster homes, residential child-caring agencies, or other 
authorized caregivers to approve participation in age-appropriate 
activities of children in their care.  The age-appropriate activities 
and the authority of the foster parent, family foster home, 
residential child-caring agency or caregiver shall be developed into a 
written plan that the foster parent, family foster home, residential 
child-caring agency, or caregiver, the child, and the case manager 
all develop together, sign and follow.   
 
6. Make a good faith effort to fully explain, prior to execution of any 
signature, if required, any document, report, form, or other record, 
whether written or electronic, presented to a child or young adult 
pursuant to this chapter and allow for the recipient to ask any 
appropriate questions necessary to fully understand the 
document.   
 
(b) It is further the intent of the Legislature that each child in foster 
care, his or her foster parents, if applicable, and the department or 
community-based provider set early achievement and career goals 
for the child's postsecondary educational and work experience. 
1. For children in foster care who have reached 13 years of age, the 
department or community-based provider shall ensure that the 
child’s case plan includes an educational and career path based 
upon both the abilities and interests of each child. The child, the 
foster parents, and a teacher or other school staff member shall be 
included to the fullest extent possible in developing the path. 
2. In order to assist the child in foster care in achieving his or her 
chosen goal, the department or community-based provider shall, 
with the participation of the child and foster parents, identify:  
 a. The core courses necessary to qualify for a chosen goal.  
 b. Any elective courses which would provide additional 
help in reaching a chosen goal.  
 c. The grade point requirement and any additional 
information necessary to achieve a specific goal.  
 d. A teacher, other school staff member, employee of the 
department or community-based care provider, or community 
volunteer who would be willing to work with the child as an 
academic advocate or mentor if foster parent involvement is 
insufficient or unavailable. 
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Cite  Topic Reference to Participation by Child 

§409.1451 Life skills services (4)(b)(1).  Children receiving these services should also be provided 
with information related to social security insurance benefits and 
public assistance. 
5.  Information related to both the independent life skills 
assessment and all staffings, which shall be reduced to writing and 
signed by the child participant, shall be included as a part of the 
written report required to be provided to the court at each judicial 
review held pursuant to §39.701.  

§409.1451 Road to 
Independence 
Program 

(5)(b)(6)(a). The department must advertise the criteria, application 
procedures, and availability of the program to:  (I) Children and 
young adults in, leaving, or formerly in foster care. 

§409.1451 Transitional 
Support Services 

(5)(c)(1). The department or community-based care provider shall 
work with the young adult in developing a joint transition plan 
that is consistent with a needs assessment identifying the specific 
need for transitional services to support the young adult’s own 
efforts.  The young adult must have specific tasks to complete or 
maintain included in the plan and be accountable for the 
completion of or making progress towards the completion of these 
tasks.  If the young adult and the department or community-based 
care provider cannot come to agreement regarding any part of the 
plan, the young adult may access a grievance process to its full 
extent in an effort to resolve the disagreement.  

 
 
 
 

http://www.flsenate.gov/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0039/Sec701.HTM
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ESTABLISHING POLICIES FOR YOUTH IN COURT – OVERCOMING COMMON CONCERNS 

 

Andrea Khoury 
Bar-Youth Empowerment Project 

National Child Welfare Resource Center on Legal and Judicial Issues 
July 2, 2008 © ABA MMVIII 

 

This document addresses common concerns expressed by judges, attorneys, social workers, and foster 
parents about youth attending court hearings. The suggested solutions can be tailored to individual 
jurisdictions.    
 

Common Concerns and Solutions 
 
#1 Participating in Court Proceedings will Upset Youth 
Youth will become upset during court hearings because they raise emotional and upsetting issues that 
youth shouldn’t be subjected to and they may hear alarming things about their parents. 

 
Overview:  Most of the time, this concern is exaggerated. Youth are the first to remind us that they have 
lived through these issues. As long as they are prepared for the hearing, discussions in court will not 
cause them additional trauma or harm. Moreover, excluding youth from court can be equally (if not 
more) upsetting, by stripping youth of the opportunity to come to terms with their past and move on 
and by precluding youth from having a sense of involvement in and control over planning their future. If 
they do get somewhat upset (but not traumatized), there should be a supportive person to work 
through the feelings with the youth.   In addition, as noted below, if certain parts of the court 
proceeding raise unusually upsetting issues, the youth can be excluded from that part.  Also, youth 
participation allows the youth to hear how the parent has progressed in meeting court and agency 
requirements and have a better ability to come to terms with what the court orders.  This may be 
therapeutic for the youth to hear parents and others being held accountable for their actions.   
 
Solutions:  
 

Set clear standards for when youth should be in court and establish a presumption of youth inclusion.   

 
 Set a presumptive rule that youth will come to court unless specific circumstances are present. 
 Under limited circumstances, detailed below, allow the following justifications for youth not 

coming to court:  
o Unavoidable trauma, as established by compelling evidence that the youth’s 

participation would be emotionally detrimental to the youth’s well being;  
o Strong objection by youth based on the youth’s own informed choice. Youth’s desire not 

to participate must be taken into account and may waive the youth’s opportunity to be 
present  

 
 Apply above standards to assess whether to excuse youth from a portion of hearing that may 

not be in the best interest of the youth to hear.  
 

Prepare the youth for court hearings. 
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The youth’s attorney, guardian ad litem (GAL), social worker, and therapist (if any) should inform the 
youth about the hearings, who will be there, what is expected to happen, and how to talk to the judge.   
 

 The youth’s representative will inform the youth about each hearing.   
o This information will include the purpose of the hearing, when the hearing will occur, 

who will be there, what is expected to happen, and how to talk to the judge. There 
should be other suggested areas to discuss with the youth (e.g. courtroom etiquette) 

 
 The social worker will inform the foster parents about each hearing, who will be there, and how 

to talk to the judge.  Note:  This enables the foster parents to answer any questions or concerns 
the youth has about the hearing.   

 
 The youth’s attorney, GAL, or social worker should contact the caregiver before and after the 

court hearing to make sure the youth is comfortable and to convey anything that transpired 
during the hearing that the caregiver may need to know about.  

 
 Develop policy to support this solution. Decide where this policy will appear. Select those that 

apply: 
 

o Agency policy – for social workers’ obligations related to youth. 
o Agency policy – for therapists’ obligations related to youth. 
o Agency policy – for social workers’ obligations related to foster parents. 
o Foster parent contracts with agency, if applicable – foster parents’ obligations. 
o Contracts with attorneys – attorney obligations. 
o Court rules – attorney obligations and recommended court inquiry to occur if youth isn’t 

present in court. 
 
 

Allow a support person to accompany the youth to court. 

 
 The youth will be offered a support person of his or own choice. 

o Assess how this may impact confidentiality? 
o Are the courts open? 

 
#2 No One Can Get the Youth to Court and the Court Facility is Not Youth Friendly 
Many youth are not placed near the courthouse and can’t be easily transported to court hearings.  In 
addition, parties don’t have the time or money to transport youth far distances for short hearings.  
Some youth also may need an escort because they pose a flight risk.  Moreover, once they get to court, 
they have to wait a long time in an area that is not youth friendly.   
 
Solutions:  
 

Schedule the hearing to coincide with a planned visit to the area where the courthouse is located. 

 
 Try to schedule court hearings around planned overnight or weekend visits the youth may have 

in the area. If a court date is already scheduled, attempt to set up visits or something else the 
youth can do in the area.  
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o Follow this policy when youth live far from the court. 
o Communicate this policy through materials to attorneys, GALs, foster parents, or others. 

 

Request/require the placement agency to transport the youth. 

 
 Include transportation to court as a contracted responsibility of the foster parent or group 

home.  
 Request/require the court or agency to pay for transportation to court, regardless of cost, at 

least once per year or more, if requested by judge. 
 

Allow youth to participate in court proceedings via telephone or video conference. 

 
 Develop a court rule(s) to support alternative participation.  
 Ensure the court has the technology to have conference calls or video conferencing in 

courtrooms. 
 

Create a youth-friendly space in the courthouse (even if it is small). 

 
 Use a jury room or extra conference room where youth can wait. 
 Engage a local school, college, or youth art program in the courthouse to create art, reading or 

other programs to keep youth occupied. 
 

Provide some youth an escort to court.  

 
 Court will provide some youth an escort to court when security assistance is needed because 

the youth is a flight risk. If necessary, juvenile justice agency will provide support.   
 Youth in the juvenile justice system go to court all the time with security assistance. Foster 

youth may be provided similar security. 
 
#3. Attending Court Will Disrupt the Youth’s Schedule 
School outcomes are already poor for youth in foster care. They shouldn’t miss more school to attend 
court proceedings. 
 
Solutions: 
 

Schedule hearing times so youth miss the least amount of school as possible. 

 
 Schedule hearings before or after school hours or on school holidays and determine at the 

hearing whether this sort of schedule will be necessary for each school age youth who will be 
attending court. 

 Consult with the youth to ensure there are no conflicts with tests, sports, field trips, and other 
necessary school related activities. 

 Schedule the next hearing at the end of each hearing to make sure the proper accommodations 
to the youth’s schedule are made. 
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Work with the Department of Education to ensure youths’ court attendance does not negatively impact 
their schooling.   

 
 Work with local board of education to ensure that youth’s grades are not affected by missing 

school to attend court 
 Ensure that the youth’s social worker, attorney, GAL or foster care provider notifies the school in 

advance of the youth’s absence so that it will not be labeled unexcused 
 

When youth are present, hear their cases first.  

 
 If the court uses block scheduling, when youth are present for their hearings, hear their cases 

first to get them out early.   
 Develop a court policy to assure this practice is uniformly followed.   

 
#4 Youth Can’t See the Parent 
The court has an outstanding no-contact court order between youth and parent, making it hard to allow 
the youth to attend court hearings.  The youth may be scared of her parent or the parent’s presence 
unduly influences the youth. 
 
Solutions:  
 

Require parent to leave for portion of hearing when youth is present.   

 
 Authorize exclusion of parent by court rule, under certain circumstances. 
 Ask youth’s therapist whether it is appropriate to exclude parent from portion of hearing where 

youth is present using a best interests standard.  
o May not apply at adjudication/trial stages of case.  

 

Allow youth to meet the judge in chambers.  

 
 Authorize by court rule to allow youth, under certain circumstances, to meet with the judge in 

chambers. 
o Ensure attorneys for parties and court reporter are present to preserve the record.  

 
#5 Allowing Youth to Speak to the Judge Privately Raises Ethical Issues 
This may be deemed an inappropriate ex parte communication with the judge and may raise due 
process concerns for the parents.  The judge can’t promise confidentiality and it may not be clear 
whether the judge is a mandatory reporter. 
 
Solutions: 
 

Allow the attorneys and court reporter to be present when youth speaks with the judge.  

 
 The judge may not want to speak with the youth privately and instead have the attorneys and 

court reporter present. 
 Make a record of all discussions.  
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The judge should not promise confidentiality to the youth..  

 
 The judge should set the ground rules for conversation with the youth and disclose to parties 

what he/she shared. 
 The judge should inform that youth that anything that the youth said can be shared with the 

attorneys.  
 

#6 Youth’s Wishes are not Court Ordered 
Youth may not understand that the judge will not always do what they ask and may become upset when 
they don’t get what they want.  
 
Overview: Youth want to be heard and don’t expect their wishes to always prevail.  Indeed, being 
included in court proceedings often matters more to the youth than the end result. Allowing them to be 
part of the process enables the youth to accept and come to terms with a result or court order they 
don’t like. 
 
Solutions:  
 

Meet with the youth before court to prepare him. 

 
 The youth’s attorney or GAL and social worker should let the youth know the role of the judge. 

They should explain that the judge will do what she thinks is in the youth’s best interest. 
 

Have the judge explain her position. 

 
 The judge should explain the court’s order and why the youth’s request cannot be 

accommodated.  The judge should also explain what would have to happen for the youth’s 
wishes to be fulfilled. 

 

Debrief the youth. 

 
 The youth’s attorney, GAL, social worker, and others should meet with the youth and process 

what happened after the hearing and ensure the youth understands.  
 
#7 Parents’ Privacy Rights will be Infringed if the Youth is Present 
Parents have a right to privacy about their issues and may not want the youth to hear about their 
problems, drug use, mental illness or see them in shackles.  
 
Overview: Often youth know what their parents are doing because they have lived with the issues their 
whole lives.  Most youths’ ideas of what is happening to their parents in prison are worse than reality 
and it may be good for them to see that their parents are okay and healthy. Youth have to process the 
truth before they can move on.  
 
Solutions: 
 

Excuse the youth for portions of the hearing.  
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 If there are portions of the hearing that may be harmful or that the parents are justified in not 
letting the youth hear, excuse the youth for that limited portion. 

 Set standards for when the youth can be excluded, as determined by a therapist. 
 
#8 The Court Hearing will not be Meaningful for the Youth 
The judge may not know how to properly engage the youth and the youth will not understand what is 
going on as much of the court proceeding involves legal “lingo.” 
 
Solutions: 
 

Encourage judges to attend trainings on communicating with system-involved youth.  

 
 Training may cover ways to move away from using “legal lingo” as it will also benefit parents 

and caregivers.  
 Develop sample questions for judges on various issues (education, health, permanent 

connections, etc) 
 Read available literature on the subject, such as “With Me, Not Without Me” and the judicial 

bench card. 
 

Hold hearings that are complete and not cursory in length.  

 
 Encourage judge to engage the youth in conversation and questioning about how the youth is 

progressing in care. 
 

Prepare youth for court hearings. 

 
 Youth’s attorney, GAL or social worker should prepare youth before court hearings. Issues to 

discuss should include:  
o Who will attend 
o Where everyone will sit 
o What will be discussed and why 
o The opportunity for the youth to compose a written statement of what she wants to say 

to the court 
 

 Develop guidelines, statutory language or agency policy to support this.  
 

#9 If the Youth Is Present, the Court Hearing will Take Longer 
Judges’ dockets are full and they don’t have enough time for hearings as it is. They can’t add more time 
by including youth.   This will increase wait times and may require postponing some hearings, which may 
violate ASFA timelines.  
 
Overview: Done properly, hearings will probably take longer, but youth (and parents) deserve time to 
be heard.  In addition, youth’s presence improves the quality of hearings and enables the court to get 
information and have a “human face” that enhances decision-making.  
 
#10 The Youth Does not Want to Attend Court Proceedings 
The youth says he doesn’t want to go to court hearings. 
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Solutions:  
 

Talk with the youth to determine his reasoning. 

 
 The youth’s attorney, GAL or social worker should determine whether: 

o the youth has been given enough notice 
o the hearing conflicts with something else important to the youth 
o the youth knows how important providing input can be 
o participation in court is presented to the youth in a positive way 

 

Accommodate the youth’s schedule. 

 
 The youth’s attorney, GAL, or social worker should ask the court to schedule hearings according 

to the youth’s schedule 
 

Don’t require the youth to participate. 

 
 The youth’s attorney, GAL or social worker should inform the youth of the importance of court 

involvement and ask why he does not want to participate.  
 If the youth still strongly objects to court and the child’s representative waives his appearance, 

do not require him to do so. The court order should document the reason the youth is not 
present. 
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ENGAGING YOUNG CHILDREN (AGES 0-12 MO) IN THE COURTROOM 

American Bar Association Center on Children and the Law 
Bar-Youth Empowerment Project 

National Child Welfare Resource Center on Legal and Judicial Issues 
 

JUDICIAL BENCH CARD1 
 

Document court actions 

 
 Document in the court order: 

o Whether the infant is present at the hearing. 
o OR if not present, address the reasons why the infant is not in attendance. 

 Ask why the infant is not present and what efforts were made for the infant’s attendance.  
o Explore and encourage resolution of transportation issues as a reason for 

nonattendance. 
o Depending on the situation, consider postponing the hearing until the infant can 

be present. 
o Request a current picture that will be introduced into the record.2 

 

Observe the infant’s behavior and appearance 

 
 How does the child interact and respond to caregivers, parents, and guardians? 
 Assess whether the child appears healthy and well kept. 
 Does the child exhibit appropriate developmental milestones?3  
 

Preparations for court attendance 

 
 Ensure that your courtroom is child friendly4. 
 Ensure all children are accompanied by a familiar caregiver.  
 
Possible questions to ask the caregiver about the infant 
 Is the infant forming healthy attachments?5  With whom? 
 Is the infant meeting developmental milestones?6  

                                                           
1
 This bench card was created to assist judges when a child is present in the courtroom.  It does not 

include what information the judge should require from additional parties, such as a report from the 
child’s therapist about the child’s mental health status.  
2
 The social worker or caregiver can provide the court with a picture.  

3
 Please refer to the Milestone Chart.  For more information about child development, see Genie Miller 

Gillespie and Diane Boyd Rauber (eds.), A JUDGE’S GUIDE: MAKING CHILD-CENTERED DECISIONS IN CUSTODY CASES 

(ABA Child Custody and Adoption Pro Bono Project and ABA Center on Children and the Law 2d ed. 2008). 
4
 It may be necessary to address issues related to the infant’s safety at the courthouse and the 

appropriateness of courtroom waiting areas.  Judges may find it beneficial to have age-appropriate toys 
and books available. 
5
 For more information about attachment, see JoAnne Solchany and Lisa Pilnik, Healthy Attachment for 

Very Young Children in Foster Care, Child Law Practice, Vol. 27, No. 6 (August 2008).  
6
 Please refer to the Milestone Chart. 
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Copyright © 2008, American Bar Association 
The views expressed herein have not been approved by the House of Delegates or the Board of Governors 
of the American Bar Association and, accordingly, should not be construed as representing the policy of 
the American Bar Association, Casey Family Programs, or the Eckerd Family Foundation. If you are hearing 
or voice impaired, call 711. Upon request by a person with disability, this document will be made available 
in an alternative format. Reprints encouraged with appropriate attribution. Youth illustrations and graphic 
design by Kimberly Ridge, Hasten Design Studio, Inc., Washington, DC. 
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ENGAGING TODDLERS (AGES 1-3) & PRESCHOOLERS (AGES 3-5 YEARS) IN THE 
COURTROOM 

American Bar Association Center on Children and the Law 
Bar-Youth Empowerment Project 

National Child Welfare Resource Center on Legal and Judicial Issues 
 

JUDICIAL BENCH CARD1 
 

Document court actions 

 Document in the court order: 
 If the child is present and verbal, have him identify himself on the record.  
 OR if the child is not present, address the reasons why the child is not in attendance. 

o What efforts were made and the accommodations offered to encourage the 
child’s attendance.  

o Explore and encourage resolution of transportation issues as a reason for 
nonattendance. 

o Depending on the situation, consider postponing the hearing until the child can 
be present. 

o Request a current picture that will be introduced into the record.2 
 

Communicate with the child during the hearing  

 
 Keep language simple and age appropriate. 
 Speak slowly and allow the child time to process the information. 
 Use concrete terms.3  
 Use names instead of pronouns. 
 Stop at regular intervals to ask the child if he understands and if he has any questions. 
 Ask child to perform simple age-appropriate tasks (as outlined in the Milestone Chart). 

 

Observe the child’s behavior and appearance 

 
 How does the child interact and respond to caregivers, parents, and guardians? 
 Observe the child’s demeanor when answering the questions (if verbal).4  

o Who does the child look to for help in answering questions? 
o Is he scared?  Anxious?  Avoidant? 
o Does he look to the caregiver for the “right” answer? 

                                                           
1
 This bench card was created to assist judges when a child is present in the courtroom.  It does not 

include what information the judge should require from additional parties, such as a report from the 
child’s therapist about the child’s mental health status.  
2
 The social worker or caregiver can provide the court with a picture.  

3
 Concrete terms refer to objects or events that are available to the senses.  For example, use “in the 

backyard” instead of “area.” 
4
 Changes in a child’s demeanor while answering questions may have several meanings.  For example, a 

child could look to an adult for the answer because he is attached to that adult and wants to please him 
or her.  On the other hand, the same action can mean that the child is afraid of the adult.  For more 
information about questioning children, see Anne Graffam Walker, HANDBOOK ON QUESTIONING CHILDREN: A 

LINGUISTIC PERSPECTIVE (ABA Center on Children and the Law 2d ed. 1999). 
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 Assess whether the child appears healthy and well kept. 
 Does the child exhibit appropriate developmental milestones?5  

 

Preparations for court attendance 

 
 Ensure that your courtroom is child friendly.6 
 Ensure all children are accompanied by a familiar caregiver, such as a foster parent.  
 Consult with the child’s caregiver when scheduling the next hearing so it does not 

interfere with the child’s normal daily routine, e.g., naptime, mealtime, etc. 
 If the child is verbal: 

o If helpful, offer to have a conversation in chambers, making sure it complies 
with all procedural rules. 

o Have the agency invite him to submit drawings, cards or other age-appropriate 
materials periodically.  Refer to anything previously submitted. 

o Acknowledge anything that the child gives to the court while the child is 
present. 

o Thank the child for coming to court.  
o Encourage the child to attend the next hearing. 
o Ask the child whether he has anything to say before the hearing ends.  

 
Possible questions to ask the child (if child is verbal) 

 How old are you? 
 Do you like where you are staying now?   
 What do you like (not like) about where you are staying now?  Suggest options (e.g., 

bedroom, pets, people who live there). 
 Do you go to preschool or daycare?  What things do you like to do while you are there? 
 What kinds of things did you and your mommy (or daddy) do the last time you saw her 

(or him)? 
 Do you feel sad or miss anyone?  Suggest options (e.g., brothers, sisters, grandparents). 
 Have you been to the doctor? 
 Do you like the doctor? 

 
Possible questions to ask the caregiver about the child  

 Is the child forming healthy attachments?7  With whom? 
 Is the child meeting developmental milestones?8  

                                                           
5
 Please refer to the Milestone Chart.   For more information about child development, see Genie Miller 

Gillespie and Diane Boyd Rauber (eds.), A JUDGE’S GUIDE: MAKING CHILD-CENTERED DECISIONS IN CUSTODY CASES 

(ABA Child Custody and Adoption Pro Bono Project and ABA Center on Children and the Law 2d ed. 2008). 
6
 It may be necessary to address issues related to the child’s safety at the courthouse and the 

appropriateness of courtroom waiting areas.  Judges may find it beneficial to have age-appropriate toys 
and books available. 
7
 For more information about attachment, see JoAnne Solchany and Lisa Pilnik, Healthy Attachment for 

Very Young Children in Foster Care, Child Law Practice, Vol. 27, No. 6 (August 2008). 
8
 Please refer to the Milestone Chart. 
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ENGAGING SCHOOL-AGE CHILDREN (AGES 5-11) IN THE COURTROOM 

American Bar Association Center on Children and the Law 
Bar-Youth Empowerment Project 

National Child Welfare Resource Center on Legal and Judicial Issues 
 

JUDICIAL BENCH CARD1 
 

Document court actions 

 
 Document in the court order: 

 If the child is present, have him identify himself on the record.  
 OR if the child is not present, address the reasons why the child is not in attendance. 

o What efforts were made and the accommodations offered to encourage the 
child’s attendance.  

o Explore and encourage resolution of common reasons for nonattendance, 
including interference with the school schedule and transportation issues. 

o Depending on the situation, consider postponing the hearing until the child can 
be present. 

o Request a current picture that will be introduced into the record.2 
 

Communicate with the child during the hearing 

 
 Keep language simple and age appropriate. 
 Talk with the child about his interests, likes, and dislikes.  
 If helpful, offer to have a conversation in chambers, making sure it complies with all 

procedural rules. 
 Provide an age-appropriate list of legal terms to the child before court to which he may 

refer during the hearing.3 
 Avoid legal jargon and acronyms. 
 Encourage the child to ask questions, particularly if he doesn’t understand a question or 

statement.   
 Answer one question at a time. 
 Recognize cultural differences in language.  
 Avoid abstract questions.4  Recognize that school-age children usually answer questions 

literally. For example: Q: Are you in school now?  A: No.  The child may be referring to 
where she is right now (the courtroom) instead of the broader question of whether she 
attends school. 

 Publicly praise the child’s accomplishments. 

                                                           
1
 This bench card was created to assist judges when a child is present in the courtroom.  It does not 

include what information the judge should require from additional parties, such as a report from the 
child’s therapist about the child’s mental health status.  
2
 The social worker or caregiver can provide the court with a picture.  

3
 See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child Law Practice, Vol. 

26, No. 9 (November 2007). 
4
 How well do you get along with your family?  For more information about questioning children, see 

Anne Graffam Walker, HANDBOOK ON QUESTIONING CHILDREN: A LINGUISTIC PERSPECTIVE (ABA Center on Children 
and the Law 2d ed. 1999). 
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Observe the child’s behavior and appearance 

 
 Observe the child’s interaction with caregivers, parents, and guardians.5 

o Does the child look to them for help, support, advice, etc.? 
 Observe the child’s physical appearance and health. 

o Is the child appropriately dressed? 
o Does the child look well-nourished? 
o Does the child have appropriate personal hygiene? 

 Observe the child’s body language. 
o Be mindful of signs that the child may be frustrated or overwhelmed.6 

 

Preparations for court appearance 

 
 Ensure that your courtroom is child friendly.7 
 Ensure all children are accompanied by a support person at the hearing such as a foster 

parent, CASA, mentor, coach, or other adult role model. 
 Have the agency encourage the child to submit report cards, letters, drawings, or other 

age-appropriate materials periodically.  Refer to anything previously submitted. 
 Read anything that the child gives to the court while the child is present. 
 Review the outcome of the hearing with the child and answer any questions (or ensure 

that someone else will do so).  
 Ensure the child understands what was ordered and why. 
 If age appropriate, ask the child what he wants to accomplish before the next hearing. 
 Consult with the child and his caregiver when scheduling the next hearing so it does not 

interfere with the child’s normal daily routine, including school.  
 Keep a school district calendar on the bench to ensure there are no conflicts with state 

standardized tests. 
 Thank the child for coming to court.  
 Encourage the child to attend the next hearing. 

                                                           
5
 Please note that some school-age children act out behaviorally with those they trust because they feel 

safe enough to express their stress, fear, or frustration.  The child may also be testing limits.  In addition, 
changes in a child’s demeanor while answering questions may have several meanings.  For example, a 
child could look to an adult for the answer because he is attached to that adult and wants to please him 
or her.  On the other hand, the same action can mean that the child is afraid of the adult. 
6
 Signs may include squirming, lying down, or fussing.   

7
 It may be necessary to address issues related to the child’s safety at the courthouse and the 

appropriateness of courtroom waiting areas.  Judges may find it beneficial to have age-appropriate toys 
and books available. 
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 Ask the child whether he has any last questions, thoughts, or concerns.  
 
Possible questions to ask the child 
How old are you?  
What is your best friend’s name? 
What do you like (or not like) about where you are staying now? 
Do you see your mom and dad? 
Do you miss anyone?  Provide options, e.g., brothers, sisters, grandparents. 
Where do you go to school? 
What grade are you in? 
Who is your favorite teacher? 
Who takes you to school? 
Are you having any problems in school? 
Do you have a tutor? 
What do you like to do before and after school? 
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ENGAGING ADOLESCENTS (AGES 12-15) IN THE COURTROOM 

 
American Bar Association Center on Children and the Law 

Bar-Youth Empowerment Project 
National Child Welfare Resource Center on Legal and Judicial Issues 

 
JUDICIAL BENCH CARD1 

 

Document court actions 

 
 Document in the court order: 

 If the youth is present, have him identify himself on the record.  
 OR if the youth is not present, address the reasons why the youth is not in attendance. 

o What efforts were made and the accommodations offered to encourage the 
youth’s attendance.  

o Explore and encourage resolution of common reasons for nonattendance, 
including interference with the school schedule and transportation issues. 

o In the absence of exceptional circumstances, postpone the hearing until the 
youth can be present. 

o Request a current picture that will be introduced into the record.2 
 

Communicate with the youth during the court hearing 

 
 Keep language simple and age appropriate. 
 Talk with the youth about his interests, likes, and dislikes. 
 If helpful, offer to have a conversation in chambers, making sure it complies with all 

procedural rules.  
 Provide an age-appropriate list of legal terms to the child before court to which he may 

refer during the hearing.3 
 Avoid legal jargon and acronyms. 
 Encourage the youth to ask questions, particularly if he doesn’t understand a question 

or statement.  
 Recognize cultural differences in language.  
 Avoid abstract questions.4  
 Ask directed questions.5  
 Publicly praise the youth’s accomplishments. 

                                                           
1
 This bench card was created to assist judges when a child is present in the courtroom.  It does not 

include what information the judge should require from additional parties, such as a report from the 
child’s therapist about the child’s mental health status.  
2
 The social worker or caregiver can provide the court with a picture.  

3
  See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child Law Practice, Vol. 

26, No. 9 (November 2007). 
4
 How well do you get along with your family? 

5
 Where do you want to live? What do you like about your home? Do you know why you live away from 

home? Do you see your mom and dad? What things do you like to do with them? Do you wish you could 
see them more?  For more information about questioning children, see Anne Graffam Walker, HANDBOOK 

ON QUESTIONING CHILDREN: A LINGUISTIC PERSPECTIVE (ABA Center on Children and the Law 2d ed. 1999). 
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Observe the youth’s behavior and appearance 

 
 Observe the youth’s interaction with caregivers, parents, and guardians. 

o Does the youth look to them for help, support, advice, etc.? 
 Observe the youth’s physical appearance and health. 

o Is the youth appropriately dressed? 
o Does the youth look well-nourished? 
o Does the youth have appropriate personal hygiene? 

 

Preparations for court attendance 

 
 Ensure that your courtroom is teen friendly.6 
 Ensure all children are accompanied by a support person at the hearing such as the 

foster parents, CASA, mentor, coach, or other adult role model. 
 Provide the youth with a task (e.g., taking notes) during the hearing.7 
 Have the agency encourage the youth to submit report cards, letters, or other age-

appropriate materials periodically.  Refer to anything previously submitted. 
 Read anything that the youth gives to the court while the youth is present. 
 When appropriate, ask for the youth’s input and opinions. 
 Review the outcome of the hearing with the youth and answer any questions (or ensure 

that someone else will do so).  
 Ensure the youth understands what was ordered and why. 
 When appropriate, share court documents with the youth.8 
 Ask the youth what he wants to accomplish before the next hearing. 
 Consult with the youth and his caregiver when scheduling the next hearing so it does 

not interfere with the youth’s normal daily routine, including school.  
 Keep a school district calendar on the bench to ensure there are no conflicts with state 

standardized tests. 
 Thank the youth for coming to court.  Reward even the smallest attempt at 

participation.9 
 Encourage the youth to attend the next hearing. 
 Ask the youth whether he has any last questions, thoughts, or concerns. 
 

Possible questions to ask the youth 
How old are you?  
What do you like (or not like) about where you are staying now? 
Do you see your mom and dad? 
Do you miss anyone?  Provide options, e.g., brothers, sisters, grandparents. 
Where do you go to school?10 

                                                           
6
 It may be necessary to address issues related to the youth’s safety at the courthouse and the 

appropriateness of courtroom waiting areas.  Judges may find it beneficial to have age-appropriate toys 
and books available. 
7
 Performing the task should be presented to the youth as an option and solely for his benefit.  Performing 

the task may help the youth to focus attention and dissipate anxiety. 
8
 Sharing documents increases awareness and gives the youth a sense of control. 

9
 Rewarding all participation attempts adds to the youth’s sense of control and self-confidence. 



 

289 

 

What grade are you in? 
Who are some of your friends? 
What courses are you taking? 
Who is your favorite teacher? 
Do you participate in any extracurricular activities? 
Have you thought about a career or what you want to do when you finish school? 
Are you having any problems in school? 
Do you have a tutor? 
What do you do on the weekends? 
 
 

                                                                                                                                                                             
10

 For a more detailed list of questions to ask regarding school and related issues, see National Council of 
Juvenile and Family Court Judges, ASKING THE RIGHT QUESTIONS: A JUDICIAL CHECKLIST TO ENSURE THAT THE 

EDUCATIONAL NEEDS OF CHILDREN AND YOUTH IN FOSTER CARE ARE BEING ADDRESSED (2005).  Other resources to 
address education issues can be found at the Legal Center for Foster Care & Education website, 
www.abanet.org/child/education, and in the Legal Center’s recent publication, BLUEPRINT FOR CHANGE: 
EDUCATION SUCCESS FOR CHILDREN IN FOSTER CARE, available at www.abanet.org/child/education/blueprint.  
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ENGAGING OLDER ADOLESCENTS (AGES 16+) IN THE COURTROOM 

 
American Bar Association Center on Children and the Law 

Bar-Youth Empowerment Project 
National Child Welfare Resource Center on Legal and Judicial Issues 

 
JUDICIAL BENCH CARD1 

 

Document court actions 

 
 Document in the court order: 

 If the youth is present, have him identify himself on the record.  
 OR if the youth is not present, address the reasons why the youth is not in attendance. 

o What efforts were made and the accommodations offered to encourage the 
youth’s attendance.  

o Explore and encourage resolution of common reasons for nonattendance, 
including interference with the school schedule and transportation issues. 

o In the absence of exceptional circumstances, postpone the hearing until the 
youth can be present. 

o Request a current picture that will be introduced into the record.2 
 

Communicate with the youth during the court hearing 

 
 Use age-appropriate language.3 
 Talk with the youth about his interests, likes, and dislikes.  
 If helpful, offer to have a conversation in chambers, making sure it complies with all 

procedural rules. 
 Provide an age-appropriate list of legal terms to the youth before court to which he may 

refer during the hearing.4 
 Avoid legal jargon and acronyms. 
 Ask directed questions.5  
 Encourage the youth to ask questions, particularly if he doesn’t understand a question 

or statement.  
 Recognize cultural differences in language.  
 Publicly praise the youth’s accomplishments. 
 

Observe the youth’s behavior and appearance 

                                                           
1
 This bench card was created to assist judges when a child is present in the courtroom.   It does not 

include what information the judge should require from additional parties, such as a report from the 
child’s therapist about the child’s mental health status.  
2
 The social worker or caregiver can provide the court with a picture.  

3
 Older adolescents can understand more complex concepts. 

4
  See Andrea Khoury, With Me, Not Without Me: How to Involve Children in Court, Child Law Practice, Vol. 

26, No. 9 (November 2007). 
5
 Where do you want to live? What do you like about your home? Do you know why you live away from 

home? Do you see your mom and dad? What things do you like to do with them? Do you wish you could 
see them more? 
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 Observe the youth’s interaction with caregivers, parents, and guardians. 

o Does the youth look to them for help, support, advice, etc.? 
 Observe the youth’s physical appearance and health. 

o Is the youth appropriately dressed? 
o Does the youth look well-nourished? 
o Does the youth have appropriate personal hygiene? 

 

Preparations for court attendance 

 
 Ensure that your courtroom is teen friendly.6 
 Ensure all children are accompanied by a support person at the hearing such as the 

foster parents, CASA, mentor, coach, or other adult role model. 
 Have agency invite the youth to submit report cards, letters, drawings, stories, poems, 

or other age-appropriate materials periodically.  Refer to anything previously submitted. 
 Read anything that the youth gives to the court while the youth is present. 
 When appropriate, ask for the youth’s input and opinions. 
 Talk with the youth about permanency options.7  
 Review the outcome of the hearing with the youth and answer any questions (or ensure 

that someone else will do so).  
 Ensure the youth understands what was ordered and why. 
 When appropriate, share court documents with the youth.8 
 Ask the youth what he wants to accomplish before the next hearing. 
 Consult with the youth and his caregiver when scheduling the next hearing so it does 

not interfere with the youth’s normal daily routine, including school.  
 Keep a school district calendar on the bench to ensure there are no conflicts with state 

standardized tests. 
 Thank the youth for coming to court.   
 Encourage the youth to attend the next hearing. 
 Ask the youth whether he has any last questions, thoughts, or concerns. 

 
Possible questions to ask the youth 

 Who is your favorite teacher? Why?  
 Do you participate in sports or other extracurricular activities?  
 Is there anyone helping you with vocational or college applications?9  

                                                           
6
 It may be necessary to address issues related to the youth’s safety at the courthouse and the 

appropriateness of courtroom waiting areas.  Judges may find it beneficial to have age-appropriate games 
and books available. 
7
 Questions that address permanency may include: Who do you spend most of your time with? Over the 

holidays, who do you spend time with? Is there a relative that you are close to? Is there a close family 
friend that you like to spend time with? Do you know what adoption is? Do you want to be adopted? 
8
 Sharing court documents increases awareness and gives the youth a sense of control. 

9
 For a more detailed list of questions to ask regarding school and related issues, see National Council of 

Juvenile and Family Court Judges, ASKING THE RIGHT QUESTIONS: A JUDICIAL CHECKLIST TO ENSURE THAT THE 

EDUCATIONAL NEEDS OF CHILDREN AND YOUTH IN FOSTER CARE ARE BEING ADDRESSED (2005).  Other resources to 
address education issues can be found at the Legal Center for Foster Care & Education website, 
www.abanet.org/child/education, and in the Legal Center’s recent publication, BLUEPRINT FOR CHANGE: 
EDUCATION SUCCESS FOR CHILDREN IN FOSTER CARE, available at www.abanet.org/child/education/blueprint.  

http://www.abanet.org/child/education
http://www.abanet.org/child/education/blueprint
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 When will you graduate? 
 What are your post-graduation plans?  
 Do you have an interest in the military? 
 Do you have a mentor?  
 Do you have someone you can call at anytime?  
 Who do you rely on if you need help? 
 Do you drive? 
 What do you like to do on the weekends? 
 Do you have a job?  
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DEPENDENCY CHILD SUPPORT CHECKLIST 

 

At the Initial Dependency Hearing  

 Determine whether or not paternity has been previously established.  Methods for determining 
paternity include: 

o The parent has voluntarily signed a sworn paternity affidavit, 
o The father is named on the child’s birth certificate, 
o The child was conceived and born while the mother was married, 
o The putative father is discovered through DNA testing, and/or 
o Paternity is established by a court or admin. proceedings. 
o If paternity has not been established: 

 Have parent swear under oath that he/she is the parent and adjudicate 
him/her as the parent or, 

 Order a DNA test  

 Verify whether or not Child Support has already been established.  
o If it has, transfer it to the dependency court for enforcement and compliance 

monitoring. 
o If it has not, proceed with ordering child support in current case. 

 Set the paternity/child support hearing in conjunction with the next dependency hearing. 

 Confirm the order includes: 
o Notice that paternity and child support will be established at the next hearing, 
o A requirement that the parents provide the financial information needed to determine 

child support within 28 days to the court and to DCF, and 
o An order for a DNA test, if necessary. 

 

At the Subsequent Paternity/Child Support Hearing (ideally in conjunction with the 
subsequent dependency hearing) 

 Establish paternity, if not already done, and adjudicate the mother/father as the parent of the 
child. 

 Determine and set child support. 

 Include  the following in the child support order: 
o Amount of child support to be paid and to whom, 
o A provision for health care coverage, 
o Income deduction and State Disbursement Unit information, 
o The full name and date of birth of each minor child, 
o When the first payment is due and where it should be sent. 

 

Follow-up and Compliance options 

  The oblige or their attorney may initiate a  contempt proceeding. 

 The court can hold a compliance review hearing: 
o Review hearings can occur in conjunction with judicial review or other regularly 

scheduled dependency hearings, if properly noticed. 
o Respondent must provide proof of payment or that he/she lacks the ability to pay. 

 If the respondent fails to provide proof of payment the court can: 
o Order the parent to seek employment or job training, 
o Issue an order to show cause: (Offending parent can be found in civil contempt and 

jailed up to 179 days.   
 Contempt order must contain a purge amount. 
 Contemnor must have the ability to pay the purge amount.) 
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o Issue a writ of attachment, 
o Garnish the salary of the parent, 
o Suspend the driver’s license and motor vehicle registration, and/or 
o Allow the Department of Revenue to seek other enforcement options. 

 

Modification and Termination 

 Child support payments can be modified when: 
o The modification is found necessary by the court and is in the best interests of the child, 
o When the child reaches 18 years of age, or 
o When there is a substantial change in the circumstances of the parties. 

 If modifications occur, the court should require the clerk’s office to notify the State Disbursement 
Unit of the changes. 

 If an Income Deduction Order is facilitating payment, the court should enter an Order to Vacate 
and require that a copy be sent by the clerk to the employer and the State Disbursement Unit. 

 Upon closure of the dependency case, advise the parents that: 
o If they need help with enforcement, the case can be transferred to family court and they 

or counsel can proceed with enforcement, but the case will receive a new case number, 
and 

o Filing fees may be assessed. 
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MODEL FOR CHILD SUPPORT IN DEPENDENCY CASES 

 

Introduction 

 

 This model serves as suggested guidelines for how child support should be handled in 
dependency cases.  Its purpose is to provide guidance on issues related to child support in 
dependency proceedings so that Florida’s children receive the financial support they need.  
According to the principles of unified family court as described in In re Report of Family Court 
Steering Committee, 794 So.2d 518 (Fla. 2001), the best practice is to handle the child support 
matter before the same judge hearing the dependency case to avoid conflicting orders and 
multiple court appearances by the parties, as well as to increase efficiency and wisely utilize 
court resources. 
 

The Process 

 
I. Initial Hearing: At the shelter hearing, (or the arraignment hearing if there is not a 

shelter hearing), the court should: 
 

A. Determine whether or not paternity has ever been established for the child.  
Methods for determining paternity:  (Chapters 742, 382, Florida Statutes) 
 

i. The parent has voluntarily signed a sworn paternity affidavit. 
§742.10(4), Florida Statutes.  Other forms of voluntary 
acknowledgement are permitted under §742.10(1) Florida Statutes.  
Also, paternity may have been established judicially or voluntarily in 
another state. See §742.105, Florida Statutes. 
 

ii. The father is named on the child’s birth certificate.  The father must 
have signed a paternity affidavit before his name was put on the birth 
certificate.  §382.013(2)(c), Florida Statutes. 

 
iii. If the mother was married when the child was conceived and born, the 

husband is considered the legal father of the child. §742.11, 
382.013(2)(a), Florida Statutes. 

 
iv. The putative father is found to be the biological father through genetic 

testing. §742.12, Florida Statutes. 
 

v. Paternity is established by a court of competent jurisdiction under 
§382.015, Florida Statutes or determined through administrative 
proceedings under §409.256, Florida Statutes.  The judge may access 
the JIS system to verify previous court orders. 

 
vi. If paternity has not been established, have parent swear under oath 

that he/she is the parent of the child and adjudicate him/her as the 
parent, or order a DNA test for the father if he is contesting paternity. 
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§742.10(4), 742.12(1), Florida Statutes.  Payment for the DNA testing is 
governed by §§742.12(7), 742.18(7)(c) Florida Statutes. 

 
B. Verify whether or not child support has already been established in another 

court or under the Title IV-D process in which the Department of Revenue (DOR) 
is a party. If it has, transfer it to the dependency court.  Rule 8.205(a) allows 
child support cases to be transferred and handled in dependency court.  If it has 
not, proceed with ordering child support in current case.  §39.402(11)(a), Florida 
Statutes. 
 
Note : A support order or an income-withholding order issued by a 

tribunal of another state may be registered in this state for 
enforcement. §80.6011, Florida Statutes. 

C. Set the next child support hearing in conjunction with the next regularly 
scheduled dependency hearing.  §39.402(16), Florida Statutes. 

 
D. The initial shelter order should: 

 
i. Give the putative father and all other parties notice of the proceeding to 

establish paternity and child support at the next hearing. §409.256(4), 
742.021, Florida Statutes. 
 

ii. Require the parents to provide to DCF and the court the financial 
information necessary to accurately calculate child support within 28 
days. §39.402(11)(a), Florida Statutes.  The court should require that the 
all parties fill out the financial affidavits and other forms before the next 
hearing to save time. (See “e” below.) 

 
iii. Order a DNA test to establish paternity, if needed. §742.12(1), Florida 

Statutes.  Payment for the DNA testing is governed by §§742.12(7), 
742.18(7)(c) Florida Statutes. 

 
E. Forms parent must fill out to receive child support: (Courts could request that 

the clerk have these forms and any DOR application forms available for the 
litigants.) 
 

i. Family Law Financial Affidavit, Florida Family Law Rules of Procedure 
Form 12.902(b) or (c). 
 

ii. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) 
Affidavit, Florida Supreme Court Approved Family Law Form 12.902(d) 

 
iii. Child Support Guidelines Worksheet, Florida Family Law Rules of 

Procedure Form 12.902(e) 
 

iv. Notice of Social Security Number, Florida Supreme Court Approved 
Family Law Form 12.902(j)  
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v. Notice of Related Case Form. Florida Rule of Judicial Administration 

2.085(d) 
 

vi. In addition to the required forms, it will be helpful if the parent lists 
such information as the other parent’s place of employment, pay stub 
information, a W-2 form, or a recent tax return.  If the parent does not 
know this information but can obtain it and bring it to the hearing, 
advise him or her to do so. 

 
II. At the Paternity/Child Support Hearing:  

 
A. Establish paternity, if not already done and adjudicate the father/mother as the 

parent of the child.   
 

i. Once paternity is established, the birth record needs to be updated at 
the Office of Vital Statistics to appropriately record the establishment of 
paternity.  The CLS attorney should complete the top portion of the 
Department of Health form DH673 using information from the birth 
record.  Next, a certified copy of the paternity adjudication with the 
father's name should be provided to the Clerk of the Court who then 
submits the record to the Office of Vital Statistics.  A separate paternity 
order should be used for this purpose to ensure dependency 
information is kept confidential.  The birth record is then updated with 
the father's name and the official record shows that paternity is no 
longer an issue.  Fla. Supreme Ct. Approved Family Law Form 12.983 (g) 
Final Judgment of Paternity can be used for this purpose. 

 
ii. If a party still disputes paternity, they may request a jury trial.  B.J.Y. v. 

M.A., 617 So.2d 1061 (Fla. 1993). 
 

 NOTE: The 3rd DCA recently held that the trial court has no jurisdiction 
to determine a disputed issue of paternity in a dependency proceeding 
under Chapter 39 in N.D. v DCFS, 32Fla L. Weekly D1737b (Fla. 3rd DCA 
2007), however, several other districts disagree.  [See:  T.J. v. 
Department of Children and Families, 860 So.2d 517 (Fla. 4th DCA 2003) 
(Trial court erred in not applying clear and convincing standard to 
paternity evidence as required in  §§ 742.031, 742.10(1)(Fla. Stat. 2006); 
In Interest of J.M., 499 So.2d 929 (Fla. 1st DCA 1986)(A circuit court has 
inherent and continuing jurisdiction to entertain matters pertaining to 
child custody and to enter any order appropriate to a child's welfare.); 
Department of Revenue v. Yambert, 883 So.2d 881(Fla. 5th DCA 2004) 
(DOR was forced to establish paternity and child support obligation 
when dependency court had ordered DNA testing but failed to issue an 
order adjudicating paternity.); In re S.M., 874 So.2d 720 (Fla. 2nd DCA 
2004) (Circuit court erred in ordering E.K., an out-of-state resident with 
absolutely no connections to Florida, to submit to paternity testing 
before moving forward with the dependency action.  The paternity 

http://web2.westlaw.com/result/result.aspx?sv=Split&historytype=F&service=Search&mqv=d&fn=_top&rp=%2fWelcome%2fFlorida%2fdefault.wl&vr=2.0&mt=Florida&rltdb=CLID_DB258101012&effdate=1%2f1%2f0001+12%3a00%3a00+AM&tc=0&fcl=False&cfid=1&query=child+support+jury+trial+paternity&n=3&rs=WLW7.11&rlt=CLID_QRYRLT358101012&serialnum=1993094188&tf=0&docsample=False&blinkedcitelist=False&cnt=DOC&scxt=WL&origin=Search&ss=CNT&eq=Welcome%2fFlorida&rlti=1&cmd=KC&sskey=CLID_SSSA258101012&srch=TRUE&method=WIN&fmqv=s&cxt=DC&db=FL-CS
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS742.031&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS742.10&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida
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action must occur in state having personal jurisdiction over the parent.)]  
Also, §39.521(1)(d)(7) states: “The court may exercise jurisdiction over 
all child support matters, shall adjudicate the financial obligation, 
including health insurance, of the child’s parents or guardian, and shall 
enforce the financial obligation as provided in chapter 61.” 

 
B. Set child support. 

 
i. Child support is based on the parent’s net monthly income.  The child 

support guideline amount chart is found in §61.30 Florida Statutes.  The 
court can vary from the amount prescribed in this chart by 5% after 
considering all relevant factors including the needs of the child, age, 
station in life, standard of living and financial status and ability of each 
parent.  If they do vary by more than 5%, they must have a written 
finding justifying the variance in the order. §61.30(1)(a), Florida 
Statutes.  
 

ii. If the child will spend a substantial amount of time with each parent, 
the amount of child support should be adjusted accordingly.  See 
§61.30(1)(a) and §61.30(11)(b), Florida Statutes.  If financial affidavits 
are filled out before court by both parties, it will save court time.  Child 
support can be calculated by using FinPlan, Divorce Power Analyzer or 
similar software.  The amount can also be calculated manually by using 
the Child Support Guidelines Worksheet, Florida Family Law Rules of 
Procedure 12.902(e). 

 
C. The  judge should explain the following to both parties when ordering child 

support: 
 

i. This is permanent child support.  The order for child support will only 
end when the child turns 18 or if it is modified by the court. §61.14, 
Florida Statutes.  (Exception: §743.07(2) Fla. Stat. 2006 provides that 
dependent children can continue to receive support when the 
dependency is based upon mental or physical incapacity which began 
prior to the child reaching the age of majority, or if the person is 
between ages 18-19 and is still in high school, performing in good faith 
with a reasonable expectation of graduation before the age of 19.) 

 
ii. It is the parent’s/guardian’s responsibility to notify their attorney or 

case manager if payments are not made.  The attorney or case manager 
must report this information to the court. 
 

iii. The court’s options for enforcing the child support order (order to show 
cause, contempt.  See generally §§ 61.16, 61.17 Florida Statutes, Rule 
8.285, and section 2(c)below of this document) 
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iv. The responsibilities of the petitioner and respondent to notify the court 
if the award needs to be modified due to a change in circumstance. 
§61.14(1)(a), Florida Statutes.  

 
D. An order separate from the dependency hearing order should be written by the 

parent’s attorney or the Children’s Legal Services attorney, once paternity is 
established and should include: 
 

i.  the amount of child support to be paid and to whom 
 

ii.  A provision for health care coverage when coverage is reasonably 
available.  The court may also order retroactive child support. See 
§61.30(17) Florida Statutes. 
 

iii. Income Deduction Orders are the preferred method for collecting child 
support payments and should be ordered whenever possible. §61.1301, 
Florida Statutes.  The obligee or his/her agent should serve the Income 
Deduction Order on the obligor’s employer within two business days by 
certified mail. §61.1301(2)(b)(2), Florida Statutes.  The amount of time it 
takes for the obligee to receive payment varies greatly depending on 
the employer and payroll procedures, therefore, the judge should 
consider alternative payment methods for the initial payment or 
payments. 
 

iv. In cases in which support has already been established under Title IV-D 
where DOR is a party, and in all cases utilizing an income deduction 
order, the judge shall order child support payments to be made through 
the State Disbursement Unit pursuant to §61.181, Florida Statutes.  
Income deduction orders should be used whenever possible, however, 
if payments are not being made by income deduction order, the judge 
shall order that child support be paid through the depository unless 
both parties request and the court finds that direct payments are in the 
best interest of the child pursuant to  §61.13(1)(d), Florida Statutes.  
Direct payments to the parent or caretaker should be avoided as this 
may increase the likelihood of disputes as to what was or was not 
actually paid. 

 
v. In non IV-E cases, the child support money should be sent to DCF at the 

following address: 
  
 Department of Children and Families 
 Cash Receipt Section 
 1317 Winewood Blvd. 
 Building 1, Room 403 
 Tallahassee, Florida 32399 
 

vi. The full name and date of birth of each minor child who is the subject of 
the child support order must be included in the order.  The parent 
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should be notified when his or her first payment is due and where the 
check should be sent.  In addition, the court case number, the name of 
the person obligated to pay, and the name of the person to whom the 
payment is being made must be included with payments.  It would be 
helpful if the following information was included as standard language 
on notices of hearings: 

 
“The first child support payment shall be due on (date) and is payable to 
the State of Florida Disbursement Unit, P.O. Box 8500, Tallahassee, 
Florida 32314-8500.  Include the COUNTY, COURT CASE NUMBER and 
NAME of the person to whom the payment is being made, and your 
NAME on each payment.  No credit for payment will be given to you for 
any payment given directly to the custodial parent  or caregiver.” 

    
vi.  If the child is in licensed care, the parent can be ordered to pay child 

support to the Department of Children and Families to reimburse the 
Department for costs associated with the child’s care.  §§39.0135, 
984.22(3) Florida Statutes. 

 
E. Before leaving court, both parents should receive documentation showing the 

judge’s decision on child support, and the parent payor should receive 
information on how payments should be made.  If income deduction is being 
used, both parents should receive information on when payment will begin and 
how payments will be made until the Income Deduction Order takes effect.  
  

F. If a change of placement is done during a dependency case, the order should 
contain specific language that states the date the payments should stop to the 
previous payee, the new payee’s full name, the amount of the payment, and the 
date the payments should start to the new payee. A better practice would be to 
do an entirely separate order that redirects payment as of the date of the 
change of placement so that the clerk knows where to direct the money.  If the 
clerk doesn’t have an order specifying not only the change in placement but also 
the change in payee, it could significantly delay they money reaching the new 
caretaker of the child.  

 
G. In termination of parental rights cases where child support has been previously 

ordered, the court should address child support in the final order, notify DOR, 
and specify: 

1. The date the parent is to stop paying child support 
2. determine if the parent should continue to pay arrearages 

 

Follow-Up and Compliance   

 
Follow-up and compliance with child support can be done in several different ways: 
 

I. DCF Case Managers could use a tickler system that initiates compliance checks at key 
points in time.  The tickler system should be used in the following manner: 
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A. The system may be set up as either an automated electronic system or a manual 

case file system.  
 
B.  The tickler system should alert the case manager to the timeframe or deadline 

contained in the child support order.   Many times, child support is an integral 
part of the case plan and the case manager must monitor compliance along with 
the other case plan tasks. 

 
C.  After the deadline passes, if the respondent has not produced documentation 

of payment, the case manager should alert the court and proceed according to 
circuit procedures.    

 
II. The obligee or their attorney may initiate contempt proceedings if they are not receiving 

support pursuant to the court order. 
 

III. Compliance review hearings should be conducted in the following manner: 
 

A. The court can review compliance with child support payments at the same time 
the court is conducting its judicial review, permanency review hearings or other 
dependency hearings if the hearing is properly noticed.  If compliance is not 
occurring, the court can set a separate compliance hearing with the respondent 
being the only person required to attend.   

 
B. At the compliance hearing the respondent must provide proof and 

documentation that child support is being paid as ordered by the court and that 
he or she is complying with all the requirements of the child support order, or 
that he or she lacks the ability to pay.  §61.14(5)(a), Florida Statutes. 

 
Note: If the respondent fails to provide proof of child support payments or other 

requirements at or before the scheduled review hearings, the court can: 
 

i. Order the parent to seek employment or job training. §61.14(5)(b), 
Florida Statutes. 
 

ii. Issue an Order to Show Cause and a hearing date should be set before 
the court for no later than two weeks.  The offending parent can be 
found in civil contempt and jail time of up to 179 days may be ordered.  
Payor should be able to make full payment to purge the contempt. 
§61.14(5)(a), §38.22, Florida Statutes.  [Note: The contemnor must have 
the present ability to pay a monetary purge under Bowen v. Bowen, 471 
So. 2d 1274, 1279 (Fla. 1985) and Gregory v. Rice, 727 So. 2d 251 (Fla. 
1999).  See also Family Law Rule of Procedure 12.615.] 

 
iii. Issue a writ of attachment.   §61.11, Florida Statutes.  

 
iv. Garnish the salary of the parent.  §61.12, Florida Statutes. 
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v. The driver's license and motor vehicle registration of a support obligor 
may be suspended if the obligor is delinquent in payment or  has failed 
to comply with subpoenas or a similar order to appear or show cause 
relating to paternity or support proceedings. §61.13016(1), Florida 
Statutes. 

 
vi. Allow DOR, the state’s child support enforcement agency, to enforce 

the child support order. §39.521(d)(7), Florida Statutes.  The parent 
must be directed to apply for help through the DOR and file the 
necessary petition.  (Although this is an option, best practice would be 
for the court to handle enforcement during the dependency 
proceedings unless enforcement becomes extremely difficult.  DOR, 
however, can collect in ways that the court can’t, i.e. intercepting IRS 
refunds and unemployment benefits.) 

 
C. The respondent should have the opportunity to provide proof of compliance to 

either the clerk or designee prior to the scheduled review hearing.  If proof is 
provided early, the respondent should then be excused from attending the 
hearing and should be provided with a document indicating that he or she was 
excused. 

 

Modifications and Termination 

 
I. Child support payments can be modified when: 

 
A. the modification is found necessary by the court and is in the best interests of 

the child 
B. when the child reaches 18 years of age 
C. when there is a substantial change in the circumstances of the parties 

§61.13(1)(a), Florida Statutes 
 

II. When there is a modification or termination of child support payments made to the 
State Disbursement Unit, the clerk’s office must notify the State Disbursement Unit of 
the changes.  In addition, if an Income Deduction Order is facilitating payment, an Order 
to Vacate should be sent by the clerk to the employer and the State Disbursement Unit 
when a modification or termination is entered.   
 

III. Upon closure of the dependency case, the court should advise that parents that if they 
require help with enforcement or other issues, the case can be transferred to family 
court and will receive a new case number.  Filing fees may be assessed.  The court 
should collaborate with the clerk’s office when establishing the transfer to determine 
the best transfer procedure.  Once the procedure is determined, the court should 
provide a handout to the parents that outlines the process and directions the parents 
need to follow. 
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FACT SHEET: HANDLING MASTER TRUSTS IN DEPENDENCY CASES 

October, 2008 
 
 Master Trusts were created to hold in trust the money and property intended for the use and 
benefit of children who are either receiving services from the Department of Children and Families (DCF) 
or in DCF’s legal custody.  Government funds and benefits received by the children are deposited into 
the Master Trust.  DCF has a fiduciary duty to conserve and/or invest these funds and/or benefits on 
behalf of the children receiving services or in legal custody.  Often children receive funds and benefits 
that exceed DCF’s cost of care and remain in DCF’s custody until they are 18 years of age.  DCF has a 
fiduciary duty to conserve and/or invest all additional funds and/or benefits, including those that exceed 
DCF’s cost of care, on behalf of the child and until the child is no longer in DCF’s custody.  Thus, after 
DCF’s cost of care is deducted, the remaining account balance is placed into an individual account for 
the child and DCF’s fiduciary duties continue.  Because children often leave DCF with very little, it is 
imperative that the balance in their Master Trust Account and the resources purchased with the funds 
and/or  benefits remain protected in order to assist them in the future.   
 

GENERAL INFORMATION: 

 
1. Most children with Master Trust Accounts receive Supplemental Security Income (SSI) benefits 

due to their own disability.  They may also receive money from disability and/or death benefits 

from the Social Security Administration (SSA) and other government benefits such as Veteran’s 

benefits, Railroad Retirement benefits, and occasionally child support or private insurance 

benefits.    

2. Supplemental Security Benefits (SSI) have an asset limit of $2000, and are based on financial 

need, rather than contributions by wage-earners, and are provided to children with a disability.  

The base monthly SSI benefit amount is the same for all recipients, and is published annually by 

the Social Security Administration.  For 2008, the monthly SSI benefit amount is $ 637.00 per 

month.  As part of its fiduciary duty, DCF must ensure that funds in the Master Trust current 

needs sub account do not exceed $2000 for children who receive SSI.  See §402.17, Florida 

Statutes and 65C-17.003, F.A.C.  Certain assets are excluded from this provision, including 

normal possessions such as clothing, books, electronic equipment, etc.   

3. SSA benefits are available for a child of an individual who is age 62 or above, disabled (SSDI 

Benefits) or deceased (Survivor’s Benefits), based on the wage-earner’s contributions to Social 

Security.  The child beneficiary must be under the age of 18; or in elementary school or 

secondary school and under the age of 19; or disabled before the age of 22.  20 C.F.R. 404.  The 

monthly benefit amount will depend upon the income of the parent from whom the benefit 

flows, during the period of employment on which the benefit is based. Children who receive 

these benefits are not subject to an asset limit so their Master Trust accounts may exceed 

$2000.  

4. Once the child qualifies for social security benefits, the Social Security Administration will 

designate a representative payee to receive the benefits on behalf of the child.  DCF or the 
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Community Based Care agency typically will be the representative payee unless another 

responsible adult has been identified. §402.33(3), Florida Statutes; 65C-17.002(8) F.A.C.  

5. DCF has additional fiduciary duties as trustee over Master Trust funds pursuant to §402.17, 

Florida Statutes. 

6. Pursuant to 65C-17.002(12) F.A.C., the master trust allows for sub-accounts to meet the needs 

of the child such as:  

a. Current Needs Sub-Account: The funds in this account are used for the child’s ongoing, 

recurring, monthly needs.  These funds may also be used for clothing, personal items, sports 

activities, computers, recreational activities and similar items.  DCF’s maintenance fees are 

withdrawn from this account. Funds in this account are subject to the SSI asset limit of 

$2000.  Current needs are defined in detail in 65C-17.002(3) F.A.C. 

b. Lump Sum Special Needs Sub-Account (or Dedicated Sub-Account): The funds in this account 

may only be used for specially designated medical services and goods that are related to the 

disabled child’s special needs, or otherwise with special permission of the SSA. The SSI asset 

limit of $2000 does not apply to funds in this account. Often a child will receive a lump sum 

retroactive SSI benefit in several payments when eligibility is established prior to the 

commencement of actual payments.  Lump sum payments are placed in this account.  

Underpayments by the SSA and past-due benefits also result in funds that, if deposited in 

the current needs account, would render the child immediately ineligible for SSI benefits. 

c. Plan To Achieve Self-Support (PASS) Sub-Account for Disabled Children: The funds in this 

account must be used to effectuate a PASS, a plan approved by the SSA for long term 

vocational or educational needs of the disabled child. As long as this plan is in effect, the 

child’s funds may be deposited into this account without affecting SSI asset limits.  65C-

17.003(2) F.A.C.  This rule also requires DCF to create a PASS, independent living or other 

case plan to submit to the dependency court and the Social Security Administration.   

d. Sub-Account for Children who Receive SSA, Veteran’s Benefits or Other Regular Benefits: 

The funds in this account must be used to effectuate long-term vocational or educational 

goals as defined in 65C-17.002(7) F.A.C.  The children who receive SSA, Veteran’s Benefits or 

other regular benefits are eligible for a PASS-ND (non-disabled) plan which serves as all or 

part of the required case plan for independent living transition services, pursuant to 

§409.1451(4),  Florida Statutes. These plans are not submitted to the SSA but must be filed 

in the court’s case file. 
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WHAT CAN THE COURT DO? 

 
During the initial stages of the case:  
The best practice would be for the Court to determine if the child in fact receives Social Security 
Administration (SSA) benefits or SSI benefits.  If the child does not receive social security funds 
and the court believes the child may qualify, it would benefit the child if the court ordered 
DCF/CBC to apply for social security disability funds on behalf of the child.   It takes 
approximately three to six months from the date of the initial application for the child to begin 
receiving the funds, assuming the application is granted upon the initial filing. 
 
At a subsequent hearing: 
 

1. It would benefit the child if the court required the caseworker to file a spending plan 
that budgets for the child’s needs.  If the child is old enough to understand, the child 
should have input into the plan.  Children usually receive SSI because they have a 
disability, so the caseworker should look for ways to spend SSI money to ameliorate the 
effects of that disability.  Possible expenses include the following: 

 
a. Tutoring for children with learning disabilities 
b. Therapies that are not otherwise covered by Medicaid 
c. Music or art lessons 
d. Sports equipment 
e. After school activities 
f. An allowance 
 

2. The court may also wish to require the caseworker to report the balance in the Master 
Trust Account.  If the child is receiving SSI, the amount must not exceed $2000, and the 
caseworker should have a plan in place as to how the money will be spent so that the 
limit is not exceeded.  65C-17.003(1) F.A.C. requires the caseworker to keep the child 
informed of all purchases from the Master Trust account.  If the expenditures equal 
$500 or more, the caseworker must notify the child’s parents (if prior to TPR), the 
guardian ad litem and the child’s attorney.  65C-30.006(4)(f) F.A.C. states that master 
trust quarterly accounting reports should be filed with the court as attachments to the 
case plan. 

 
At the judicial review hearing: 
 

1. The court has an opportunity to review the quarterly master trust accounting.  Rule 
65C.17-006(1) F.A.C. requires DCF to provide a quarterly Master Trust accounting in the 
judicial review social study report. (JRSSR).  
 

2. The court may inquire if the child has a PASS (Plan for Achieving Self Sufficiency) 
account.  If the child is near the age of 18 and if the youth has a source of income other 
than SSI, he or she may be able to accumulate assets in excess of $2,000 in a PASS plan. 
65C-17.003(2) F.A.C.  PASS is a Social Security program designed to allow people with 
disabilities to accumulate and use assets for the purpose of enhancing their 
employment opportunities without jeopardizing their SSI (and as adults, their disability) 
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benefits. The money must be saved for a specific job or education-related purpose such 
as to purchase a vehicle to drive to work or to purchase work related tools. A PASS plan 
must be approved by the Social Security Administration before money can be set aside.  
SSI money cannot be saved in a PASS plan. 
 

3. The court could also ensure that any remaining money in the child’s master trust 
account has been disbursed to the child if the child has reached 18 years of age.  
§402.17(7), Florida Statutes. 
 

4. The court may verify that DCF has provided notice of the child’s right to request a fee 
waiver with every judicial review.  65C-17.005(1) F.A.C.  If the child is in need of a lump 
sum for a limited duration, the child may request a cost of care waiver.  States are 
allowed to use Social Security (SSA) funds to reimburse themselves for the costs 
incurred in providing services to children in foster care; however, the child may request 
a full or partial waiver of the cost of care. This request can be made at any time. The 
request should be case specific, with necessary documentation attached to the request.  
Rule 65C-17.005(2), F.A.C.  Fee waivers are ordinarily of limited duration or for a limited 
sum, for example, the need for a security and utility deposit when a child transitioning 
to independent living.  Fee waivers may be used to pay for:  
 
a. specialized classes if the child has a special talent or interest such as music, arts or 

sports; 
b. visual aids or wheelchair for mobility-limited child; 
c. remedial tutoring; 
d. items required to implement the child’s independent living or PASS plan; 
e. prepaid college tuition program; and/or 
f. childcare if the youth is a parent. 

 
The fee waiver is not a substitute for other available resources such as educational 
supports under an IDEA individual education plan (IEP).  Appeals of denials of fee 
waivers are handled by the Division of Administrative Hearings (DOAH) under Chapter 
120, Florida Statutes.  See §402.33(7), Fla. Stat. 
 

5. Children in the DCF’s custody who receive SSI or SSA benefits are entitled to two types 
of allowances:  
 
a. Foster Care Allowance - All children in the DCF’s custody are entitled to receive a 

monthly case allowance. 65C-17.002(6) F.A.C. This money is to be given to them by 
the foster parent or group home operator and is included in the foster care board 
payment sent to the foster parent for the personal needs of each child living in the 
home. CBC’s determine the amount of allowance for youth; the current range is 
typically $10-20 per month. 
 

b. Personal Allowance - Youth for whom the cost of care is being deducted from their 
Master Trust Account are also entitled to a personal allowance.  This is an additional 
amount set aside for the child’s personal needs before any funds are applied to the 
cost of care. The child does not actually receive this money as spending money, 
rather it is available to the caseworker to be used for the child’s needs. The 
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minimum amount set aside as personal allowance is $15 per month.  65C-17.002(9), 
F.A.C.  However, the child’s needs must be considered before the DCF’s 
maintenance fee is withdrawn.  So, if for example, the child needs $30 per month to 
participate in a school club, the personal allowance could be increased if those 
funds were available. 65C-17.004(9) F.A.C. 
 

6. If the child is 18 or is discharged from DCF’s custody: It would be of great benefit for the 
court to verify that a motion has been filed regarding the disbursement of the funds. 
 
a. DCF may release the money to the child or as the child directs.  Department of 

Children and Families v. R.G., 950 So.2d 497 (Fla. 5th DCA 2007). 
 

b. If a physical or mental disability renders the child unable to handle financial affairs, 
DCF must apply for a court order to establish a trust on behalf of the child (if no 
relative or friend of the child is available, then DCF is the trustee of this new trust). 
§402.17(7)(c), Florida Statutes. 
 

c. If the child is under 18 and leaves the custody of DCF due to an adoption or other 
permanent placement, the DCF must seek a court order directing disposition of the 
money and property. §402.17(7), Florida Statutes. 
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DEPARTMENT OF CHILDREN AND FAMILES INDEPENDENT LIVING 
FORMS 

 

The following pages contained forms commonly used in the Aging Out process, provided 
courtesy of the Department of Children and Families, Family Safety Program Office. If you 
would like copies of these forms please contact the Department of Children and Families, 
Family Safety Program Office at: 850/488.8762. 
 
 


