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I 
	

I. INTRODUCTION 

	

2 
	

Defendant Murray's demurrer must be denied, because she is not entitled to 

3 immunity under Penal Code Section 11172, solely by virtue of her status as a 

4 medical doctor. In the absence of any reporting activity, the immunity cannot 

5 apply. (Cal. Pen. Code § 11172.) Even if she did report anything, Dr. Murray is 

6 still barred from asserting Penal Code §11172 as a defense to a federal 42 U.S.C. § 

7 1983 Action. (Arce v. County of Los Angeles (Cal. App. 2d Dist. Dec. 17, 2012) 

8 2012 Cal. App. LEXIS 1274, at pages 61 through 73.) Accordingly, that argument 

9 fails as a matter of law. 

	

10 
	

In addition, Plaintiff Steiner has pled sufficient facts to at least set out 

11 causes of action against Defendant Murray, not only for directly violating Plaintiff 

12 Steiner's rights, but also for collaborating with the remaining defendants in their 

13 civil rights violations. 

	

14 
	

II. STATEMENT OF FACTS 

	

15 
	

This lawsuit arises from the violation of Dr. Anna Steiner's civil rights by 

16 various state actors, including social workers of the County of Orange, police 

17 officers of the City of Newport Beach, and Dr. Sandra Murray, a licensed medical 

18 doctor who is part of Orange County's Child Abuse Services Team ("CAST"). 

19 CAST is a multi-disciplinary team comprised of social workers, law enforcement, 

20 medical providers, attorneys, and therapists. 

	

21 
	

Defendant Dr. Sandra Murray is being sued under 42 U.S.C. § 1983 for 

22 violating Plaintiff's Constitutional rights to familial privacy and association. 

23 Among others, Plaintiff alleges that Defendant Murray "unlawfully stripped each 

24 of [Plaintiff's three children] naked, searched their bodies, conducted invasive and 

25 unnecessary body cavity examinations of the girls, and drew blood for testing." 

26 (FAC, ¶51.) The children were also forcibly vaccinated. (Id.) Plaintiff alleges 

27 that Dr. Murray conducted said searches without a warrant or authorizing court 

28 order, without parental consent, and in the absence of any exigent circumstances. 
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1 (FAC, 1951, 52.) In addition, because of "Dr. Murray's longstanding, close and 

2 profitable relationship with OCSSA and its social workers, and based on her 

3 position as the medical director of C.A.S.T., she knew or should have known that 

4 OCSSA agents, routinely, and perhaps without exception, do not obtain warrants 

5 prior to effectuating a nonconsensual removal of children from their family 

6 homes." (FAC, 153.) 

	

7 
	

Plaintiff also alleges that Dr. Murray did not engage in any reporting 

8 activity, i.e. she did not report any instance of child abuse. (FAC, 152.) "Rather, 

Dr. Murray conducted tests on the children and examined them as part of her 

10 investigatory role and acting in her capacity as a medical investigator for the 

11 County and social services." (Id.) None of the invasive procedures described in 

12 Plaintiffs First Amended Complaint were performed by Dr. Murray with notice or 

13 consent. (FAC, 1151-53, 93-99.) 

	

14 
	

III. GOVERNING LAW 

	

15 
	

A demurrer tests the legal sufficiency of the complaint and only raises 

16 issues of law regarding the form or content thereof. (Cal. Code Civ. Proc. §422.10; 

17 see also Donabedian v. Mercury Ins. (2004) 116 Cal.App.4th 968, 994.) It does 

18 not challenge the truthfulness of the complaints' allegations. All facts are assumed 

19 to be true. (Adelman v. Associated International Insurance (2001) 90 Cal.App.4th 

20 352, 359; see also Del E. Webb v. Structural Materials (1981) 123 Cal.App.3d 

21 593,604.) 

	

22 
	

Under California's Code Pleading standard, a complaint is only required to 

23 plead the facts upon which liability depends, i.e the essential elements of a 

24 particular cause of action; these are commonly referred to as the "ultimate facts." 

25 (Weil & Brown, Cal. Prac. Guide. Civ. Pro. Before Trial (The Rutter Group 

26 2012), §6:123, citing Doe v. City of Los Angeles (2007)42 Cal.4th 531, 550.); 

27 (See also Cal. Code Civ. Proc. §425.10.) The pleading of ultimate facts is 

sufficient; evidentiary facts are not required. (Doe v. City of Los Angeles, supra, 42 
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1 Cal. 4th  at 550; House v. Meyer (Cal. 1893) 100 Cal. 592, 593.) Moreover, "[t]he 

2 distinction between conclusions of law and ultimate facts is not at all clear and 

3 involves at most a matter of degree." (Burks v. Poppy Construction Co. (1962) 57 

4 Cal. 2d 463, 473-74.) 

5 
	

The particularity required in pleading the ultimate facts depends on the 

6 extent to which the defendant, in fairness, needs detailed information that can be 

7 conveniently provided by the plaintiff; less particularity is required where the 

8 defendant is assumed to have knowledge of the facts equal to that possessed by the 

9 plaintiff. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange 

10 (2005) 132 Cal. App. 4th 1076, 1099.) A plaintiff need not particularize matters 

11 presumptively within the knowledge of the demurring defendant. (County of Santa 

12 Clara v. Superior Court (2009) 171 Cal. App. 4th 119, 126.) 

13 
	

"Unless the complaint shows on its face that it is incapable of amendment, 

14 denial of leave to amend constitutes an abuse of discretion, irrespective of whether 

15 leave to amend is requested or not." (McDonald v. Sup. Ct. (Flintkote Co.) 1986) 

16 180 Cal.App.3d 297, 303-304.) When a section 1983 complaint is prepared by 

17 counsel, "[t]he  controlling standard ... is that an action may be dismissed for 

Wc failure to state a claim only if it 'appears beyond doubt that the plaintiff can 

19 prove no set offacts in support of his claim which would entitle him to relief." 

20 (Catsouras v. Department of California Highway Patrol (Cal. App. 4th Dist. 

21 2010) 181 Cal. App. 4th 856, 891 (citing, Bach v. County of Butte (1983) 147 

22 Càl.App.3d 554, 564.) [Emphasis added.].) 

23 
	

IV. ARGUMENT 

24 A. PLAINTIFF STEINER HAS ADEQUATELY STATED CLAIMS FOR 

25 
	

VIOLATION OF CIVIL RIGHTS AGAINST DR. MURRAY 

26 
	

"By the plain terms of § 1983, two—and only two—allegations are required 

27 in order to state a cause of action under that statute. First, the plaintiff must allege 

28 that some person has deprived him of a federal right. Second, he must allege that 
4 
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1 the person who has deprived him of that right acted under color of state or 

2 territorial law. [Citation.]" Id. (citing, Gomez v. Toledo (1980) 446 U.S. 635, 640 

3 (Gomez).).) 

4 
	

Here, Plaintiff Steiner alleges that Dr. Murray deprived her of her liberty 

5 without due process of law, by depriving Plaintiff of her familial privacy, and by 

6 engaging in conduct that shocks the conscience. "The right to family association 

VA includes the right of parents to make important medical decisions for their 

8 children, and of children to have those decisions made by their parents rather than 

9 the state." (Wallis ex rel. Wallis v. Spencer (9th Cir. Cal. 2000)202 F.3d 1126, 

10 1141.) "It does not require a constitutional scholar to conclude that a nude search 

11 of a thirteen-year-old child is an invasion of constitutional rights of some 

12 magnitude. More than that: it is a violation of any known principle of human 

13 dignity." (Calabretta v. Floyd, 189 F.3d 808, 819 (9th Cir. Cal. 1999) (citing, 

14 Good v. Dauphin County Social Services (3d Cir. 1989) 891 F.2d 1087, 1093).).) 

15 "The forcible injection of medication into a nonconsenting person's body 

16 represents a substantial interference with that person's liberty. (Washington v. 

17 Harper (U.S. 1990) 494 U.S. 210, 229 (citing, Winston v. Lee (1985) 470 U.S. 

18 753; Schmerber v. California (1966) 384 U.S. 757, 772.).) 

19 
	

Here, Plaintiff alleges that Dr. Murray "unlawfully stripped each of the 

20 Steiner-Langley Children naked, searched their bodies, conducted invasive and 

21 unnecessary body cavity examinations on the girls, and drew blood for testing, all 

22 without a warrant or a court order, without parental consent, and in the absence of 

23 any exigent circumstances." (FAC, ¶51, p.  16:27-17:5.) In addition, it is alleged 

24 that Dr. Murray compelled each of the Steiner-Langley Children "to be vaccinated, 

25 and forced to provide urine samples four times a day, all without parental consent, 

26 court authorization, or exigent circumstances." (FAC, ¶51, p.  17:5-9.) With or 

27 without a conspiracy, that was Dr. Murray's "role" in this case. Dr. Steiner was 

28 not given an opportunity to object to the intrusive examinations, to suggest 
5 
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1 conditions under which they might take place, or to be present when they 

2 occurred. (See, Wallis ex rel. Wallis v. Spencer, supra, 202 F.3d 1126 at 1135.) 

3 Accordingly, said nonconsensual and violative searches were unconstitutional in 

4 that they undermined Plaintiff's authority as the children's parent, and the forced 

5 vaccinations infringed on Plaintiff's right to make important medical decisions on 

6 behalf of her children. 

7 
	

Dr. Murray acted under color of law, when she did these things. "It is firmly 

8 established that a defendant in a § 1983 suit acts under color of state law when he 

9 abuses the position given to him by the State. Thus, generally, a public employee 

10 acts under color of state law while acting in his official capacity or while 

11 exercising his responsibilities pursuant to state law." (West v. Atkins (U.S. 1988) 

12 487 U.S. 42, 49-50 (citations omitted).) Here, Plaintiff alleges that Murray was 

13 "an officer, agent, and employee of COUNTY and OCSSA," and that she was 

14 acting under color of law in committing the things alleged. (FAC, 1119, 20, 21, 

15 22.) 

Accordingly, Plaintiff Steiner has adequately plead the two required 

17 elements of stating a Section 1983 Claim against Defendant Sandra Murray, and 

18 the Demurrer to Plaintiffs First Cause of Action should be overruled on that basis. 

19 Since a violation of a federal right is also a violation of state civil rights (Cal. Civ. 

20 Code §52.1(b)), the demurrer to Plaintiff's Third Cause of Action should, 

21 likewise, be overruled. 

22 B. STATE MANDATED REPORTER IMMUNITY MAY NOT BE 

23 
	

ASSERTED AS A DEFENSE TO A SECTION 1983 CLAIM 

24 
	

Defendant Dr. Murray, again, erroneously claims that she is entitled to 

25 immunity under Penal Code Section 11172, just because she happens to be a 

26 licensed medical doctor. Nothing could be further from the truth. 

27 
	

First, without a report, there can be no immunity. The language of the 

28 statute makes clear that status, alone, cannot serve as a basis for immunity. (See 
6 - 	
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1 Cal. Pen. Code § 11172; James W. v. Superior Court (Cal. App. 4th Dist. 1993) 17 

2 Cal. App. 4th 246, 253-55; [explaining that the role of the reporting statutes is to 

3 bring cases of suspected child abuse to the attention of public authorities and to 

4 increase the likelihood that child abuse is identified]; See also, Newton v. County 

5 of Napa (Cal. App. 1st Dist. 1990) 217 Cal. App. 3d 1551, 1558 [observing that 

6 mandated reporter immunity "extends only to persons reporting child abuse to 

7 governmental authorities; it does not apply to actions taken by officials who 

8 receive such reports of abuse"].) Here, Plaintiff specifically alleges that Dr. 

9 Murray did not make any report of child abuse, and therefore cannot claim the 

10 immunity. (FAC, 152.) The cases cited by Defendant Murray, Kirkorian v. Barry 

11 (1987) 196 Cal.App.3d 1211 and Storch v. Silverman (1986, 2d Dist.) 186 

12 Cal.App.3d 671, are inapplicable, because those cases involved immunization of 

13 persons participating in the lead up to making of a mandated report. Here, all of 

14 Dr. Murray's culpable activities occurred after the report and seizure had already 

15 been effectuated. Therefore, Dr. Murray could not possibly be entitled to 

16 mandated reporter immunity. 

17 
	

Second, California's mandated reporter immunity (Cal. Pen. Code § 11172) 

18 is not a defense to a federal 42 U.S.C. § 1983 claim. (Arce v. County of Los 

19 Angeles (Cal. App. 2d Dist. Dec. 17, 2012) 2012 Cal. App. LEXIS 1274, at pages 

20 61 through 73.) The United States Supreme Court has repeatedly held that "a state 

21 law that immunizes government conduct otherwise subject to suit under § 1983 is 

22 preempted even where the federal civil rights litigation takes place in state court, 

23 because the application of the state immunity law would thwart the congressional 

24 remedy." (Id. (citing, Felder v. Casey (1988) 487 U.S. 131, 139; Martinez v. 

25 California (1980) 444 U.S. 277, 284, fn. 8.).) "Conduct by persons acting under 

26 color of state law which is wrongful under 42 U.S.C. § 1983 ... cannot be 

27 immunized by state law." (Id.) Here, Defendant Murray attempts to apply Penal 

28 Code 11172 immunity to a § 1983 Claim. This she cannot do. 
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Because Dr. Murray did not engage in any reporting activity, even remotely, 

and because Penal Code § 11172 immunity cannot apply as a defense to federal 42 

U.S.C. § 1983 claims, the Demurrer of defendant Murray, on that basis, must be 

overruled. 

IV. ARGUMENT 

The demurrer of Dr. Murray must be overruled in its entirety, because the 

First Amended Complaint adequately notifies Dr. Murray of the basis for the 

instant suit and because Penal Code § 11172 does not serve as a defense to a 

federal Section 1983 claim. 

Dated: December 28, 2012 	 THE LAW OFFICES OF SHAWN A. MCMILLAN, APC 

Sha*n A. McMillan, Esq. 
Stephen D. Daner, Esq. 
Samuel H. Park, Esq. 
Attorneys for Plaintiff, ANNA STEINER 
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