
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MEMORANDUM

Case No. CV 12-2317 DSF (FMOx) Date 12/7/12

Title Peter Huk, et al. v. County of Santa Barbara, et al.

Present: The
Honorable

DALE S. FISCHER, United States District Judge

Debra Plato Not Present

Deputy Clerk Court Reporter

Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

Not Present Not Present

Proceedings: (In Chambers) Order GRANTING IN PART and DENYING IN
PART County and Social Worker Defendants’ Motions to Dismiss
Plaintiffs’ Second Amended Complaint (Docket No. 52) and
GRANTING Defendant Francene Kelly’s Motion to Dismiss
Plaintiffs’ Second Amended Complaint (Docket No. 57.)

On September 21, 2012 Plaintiffs Peter Huk and Beverly Raff filed their Second Amended
Complaint (SAC).  (Docket No. 49.)  On October 5, 2012, Defendants County of Santa Barbara
(County), Kathy Gallagher, Delfino Neira, Cindy Nott, Susan Tognazzini, Kathy Davis, Julie De
Franco, and Christel Barros (Social Worker Defendants)1 moved to dismiss the SAC.  (Docket No. 52.) 
On October 22, 2012, Defendant Francene Kelly moved to dismiss the SAC.  (Docket No. 57.)

The Court deems this matter appropriate for decision without oral argument.  See Fed. R. Civ. P.
78; Local Rule 7–15.

I.     INTRODUCTION

On May 8, 2008, Plaintiffs began fostering R.T., a five-year old boy.  (SAC ¶ 21–22, 24.)  R.T.’s
therapist described him as a “feral mess.”  (Id. ¶ 23.)  R.T. was aggressive, unable to communicate,
suffered from encopresis and enuresis, and had a host of other behavioral problems.  (Id.)  R.T. was also
diagnosed with borderline mental retardation and emotional disturbance.  (Id. ¶ 22.)

In January 2009, Plaintiffs expressed interest in adopting R.T. to Santa Barbara Child Welfare
Services (CWS).  (Id. ¶ 36.)  In November 2009, Plaintiffs sought guardianship status and believed that
Davis filed a “change of status” form with the Juvenile Court, including that Plaintiffs desired legal

1 Defendants Kathy Gallagher, Delfino Neira, Cindy Nott, Susan Tognazzini, Kathy Davis,
Julie De Franco, and Christel Barros are social workers for the Department of Social Services
(DSS) for the County.  (SAC ¶¶ 6–15.)
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guardianship status.  (Id.)  Beginning in January 2010 and continuing through April 2010, Plaintiffs
repeatedly requested contact with an Adoptions Unit social worker.  (Id. ¶¶ 37, 51.)  Plaintiffs made this
request to Tognazzini.  (Id.)  Plaintiffs allege that Tognazzini ignored their requests to contact an
Adoptions Unit social worker from January 2010 to April 2010.  (Id. ¶ 51.)  On or about March 3, 2010,
based on the recommendations of the Foster Care Ombudsman and social workers’ recommendations,
Plaintiffs filed a De Facto Parent Request with the Juvenile Court.  (Id. ¶ 37.)

Plaintiffs persistently expressed concerns to County staff about the level and quality of services
available to assist them with R.T.  (Id. ¶ 38.)  In April 2009, Plaintiffs contacted Defendant Francene
Kelly, a juvenile dependency minor’s counsel, seeking her help in obtaining more services for R.T.  (Id.
¶ 40.)  Plaintiffs allege that in response to their request Kelly became aggressive, angry, and combative
and said that she “advocates for children and not for foster parents.”  (Id. ¶ 41.)  In December 2009,
when Plaintiffs sought the reinstatement of County financial services for R.T. in superior court, Kelly
opposed the request, arguing that Plaintiffs were seeking financial gain.  (Id. ¶ 42.)  At around the same
time, Plaintiffs allege that reports from social workers, which had previously detailed Plaintiffs’ success
with R.T., also suddenly became negative.  (Id.)

Plaintiffs allege that Defendants’ opposition to their requests was the result of the expensive
nature of the services and the Defendants’ desire not to pay for those services.  (Id. ¶ 41.)  They further
allege that on February 10, 2010, Neira, a social worker and Deputy Director of the County’s DSS,
disclosed that CWS would prefer to institutionalize R.T. in a group home at the cost of $6,000 to $7,000
per month of federal funding rather than spend $1,000 of county funds addressing R.T.’s autism
spectrum needs.  (Id. ¶ 48.)

Both Kelly and County social workers continued to be at odds with Plaintiffs in hearings and
other interactions.  (Id. ¶ 43.)  Though R.T.’s clinical psychologist filed a report recommending R.T.
stay with Plaintiffs and recommended that Plaintiffs be offered respite opportunities, Defendants
attempted to remove R.T. from their home.  (Id. ¶ 49.)  At Plaintiffs’ De Facto Parent status hearing,
Davis objected to the Plaintiffs’ petition, alleging a lack of commitment.  (Id. ¶ 50.)  Kelly claimed that
Plaintiffs were self-diagnosing R.T. and influencing his doctors.  (Id.)  Plaintiffs’ De Facto Parent
Request was denied.  (Id.)

Plaintiffs continually attempted to adopt R.T.  (Id. ¶ 51.)  On May 4, 2010, after many fruitless
attempts to adopt R.T. through Tognazzini, Plaintiffs met with an Adoptions Unit social worker, Julie
Mann, to initiate the adoption procedure.  (Id ¶ 53.)  That same day, Barros confronted Plaintiffs and
informed them that she had received a report that Huk had pinched R.T. and that she was removing R.T.
from Plaintiffs’ care.  (Id. ¶ 54.)  No notice of this removal was provided to Plaintiffs and Barros did not
have a warrant or court order.  (Id.)  A deputy sheriff arrived and questioned R.T. about his bruise.  (Id.
¶ 55.)  R.T. told the deputy that he had fallen off his bicycle.  The deputy found that explanation credible
and noted that R.T. was obviously attached to Plaintiffs.  (Id.)  Plaintiffs allege that Barros told the
deputy sheriff that R.T. had been instructed to concoct the “handlebar” story.  (Id. ¶ 57.)

After the deputy sheriff’s assessment of R.T.’s bruise, Barros called her supervisor, Nott.  (Id. ¶
58.)  Plaintiffs allege that Nott then contacted Neira by telephone to discuss the situation, at that time
Neira and Gallagher were together, and that Neira also discussed the situation with Gallagher.  (Id.) 
Plaintiffs allege that Barros, Nott, Neira, and Gallagher jointly decided to seize R.T. based on a claim
that R.T. was in “imminent danger” of severe bodily injury or death.  (Id.)  At the end of Barros’s phone
call, Barros seized R.T. without any court order or warrant.  (Id.)  Plaintiffs allege that R.T. was crying
and punching himself in the forehead as Barros drove off with him.  (Id.)  Plaintiffs allege that R.T.’s
removal was unlawful as it contradicted the express terms of the foster care contract entered into
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between Plaintiffs and DSS in which DSS specifically agreed to: “(4) not remove the child with less
than 7 calendar days written notice . . .” absent certain specified circumstances that Plaintiffs allege are
not present in this case.  (Id. ¶ 60.)

Plaintiffs thereafter requested a grievance hearing by CWS regarding R.T.’s removal but, they
allege, CWS refused to provide such a hearing.  (Id. ¶ 61.)  Plaintiffs allege that CWS’s justification was
that Plaintiffs were not entitled to a hearing because the removal was based on “imminent danger” to
R.T.  (Id.)  Throughout the remainder of 2010, Plaintiffs continually contacted CWS, requesting that
R.T. be returned and adoption proceedings be allowed to proceed.  (Id. ¶ 62.)

In June 2010, Huk contacted Gallagher to complain about R.T.’s removal.  (Id. ¶ 66.)  Gallagher
thereafter arranged a telephone conference with Neira, Huk, and herself.  (Id.)  On June 22, 2010,
Plaintiffs then met with Neira and Gallagher.  (Id.)  Plaintiffs allege that at this meeting, Neira assured
Huk that his name would not be placed on the California Child Abuse Central Index (CACI); however,
based on a letter from the California Department of Justice, it was apparent that his name was already on
the CACI.  (Id.)  Plaintiffs allege that at some point Gallagher threatened Huk and said that if Huk were
to challenge CWS with respect to R.T., the CACI “inconclusive” report “could be withdrawn and
changed to ‘substantiated.’” (Id.)

Plaintiffs allege that De Franco, investigations supervisor for Northern Santa Barbara County,
abused her authority as head of the investigations unit by knowingly creating a false report and
fabricating evidence regarding R.T.’s abuse and ignoring exculpatory evidence about how R.T. received
the bruise on his arm, including video evidence, R.T.’s prior statements, and the full determination of
the sheriff’s deputy who examined and questioned R.T. immediately prior to his removal by Barros.  (Id.
¶¶ 63–64.)  Plaintiffs further allege that after R.T.’s removal, Huk visited De Franco’s office to
complain about R.T.’s removal and Raff called De Franco to challenge the social workers’
representations regarding Plaintiffs’ treatment of R.T.  (Id. ¶ 64.)  Plaintiffs allege that in response to
these complaints, on November 4, 2010, De Franco “personally apologized to [Huk] for the ill treatment
he and [Raff] received at the hands of the agency and its management . . . .”  (Id.)  Plaintiffs further
allege that in April 2011, at a “Foster Parent Appreciation Night” at which R.T. was present, Barros told
Huk and Raff “words to the effect of ‘I’m sorry for what happened; I was just doing what I was told.’” 
(Id. ¶ 65.)  Throughout the remainder of 2011 and into 2012, Plaintiffs continued to urge CWS to return
R.T. and continued their adoption efforts.  (Id.)

Plaintiffs’ SAC first alleges that individual Defendants acted together to remove R.T. from
Plaintiffs’ care, depriving Plaintiffs of procedural due process — specifically, the right to notice prior to
R.T.’s removal, (id. ¶¶ 69–81), and the right to challenge R.T.’s removal after it occurred, (id. ¶¶
90–99).  Plaintiffs also allege that individual Defendants intentionally lied to the Juvenile Court and
other individuals, depriving Plaintiffs of their substantive due process right not to be subjected to a
deprivation of rights based on deliberately fabricated evidence.2  (Id. ¶¶ 82–89.)  Plaintiffs also bring a

2  The specific allegations as to fabrication/deception are: that Kelly falsely characterized
Plaintiffs as greedy and self-interested at a court hearing regarding the reinstatement of special
services for R.T., (id. ¶ 42); that Kelly falsely stated at unspecified judicial proceedings that
Plaintiffs were misdiagnosing R.T. for purposes of financial gain and that they were alienating
social workers, and that CWS money was being used to pay for autism services for R.T., (id. ¶
43); that Defendants falsely claimed that Plaintiffs were physically abusive and that
Defendants engaged in a “smear campaign” to paint Plaintiffs as “mentally unstable” and
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claim against the County for the conduct of DSS supervisors Gallagher and Neira under Monell v. Dep’t
of Soc. Servs., 436 U.S. 658 (1978).

II.     LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) allows an attack on the pleadings for failure to state a
claim upon which relief can be granted.  “[W]hen ruling on a defendant’s motion to dismiss, a judge
must accept as true all of the factual allegations contained in the complaint.”  Erickson v. Pardus, 551
U.S. 89, 94 (2007).  However, allegations contradicted by matters properly subject to judicial notice or
by exhibit need not be accepted as true, Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir.
2001); and a court is “not bound to accept as true a legal conclusion couched as a factual allegation.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (internal quotation marks omitted).  “Nor does a complaint
suffice if it tenders naked assertion[s] devoid of further factual enhancement.”  Id. (alteration in original;
internal quotation marks omitted).  A complaint must “state a claim to relief that is plausible on its
face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  This means that the complaint must
plead “factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.”  Iqbal, 556 U.S. at 678.  “The plausibility standard is not akin to a
‘probability requirement,’ but it asks for more than a sheer possibility that a defendant has acted
unlawfully.”  Id.  Ruling on a motion to dismiss will be “a context-specific task that requires the
reviewing court to draw on its judicial experience and common sense.  But where the well-pleaded facts
do not permit the court to infer more than the mere possibility of misconduct, the complaint has alleged
– but it has not show[n] – that the pleader is entitled to relief.”  Iqbal, 556 U.S. at 679 (alteration in
original; internal quotation marks and citation omitted). 

“Normally, when a viable case may be pled, a district court should freely grant leave to amend.” 
Cafasso v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1058 (9th Cir. 2011).  However, a district court
also enjoys broad discretion to deny leave to amend if a plaintiff has previously amended the complaint. 
Id.

III.     DISCUSSION

A. § 1983 — Procedural Due Process Claim Against Kelly and Social Worker
Defendants

Government officials enjoy qualified immunity from civil damage suits unless their conduct
violates “clearly established statutory or constitutional rights of which a  reasonable person would have

“emotionally abusive,” (id. ¶ 46); that at Plaintiffs’ De Facto Parent status hearing before the
Juvenile Court, Defendant Davis falsely stated that Plaintiffs had demonstrated no committed
intention of adopting R.T., (id. ¶ 50); that individual Defendants fabricated a finding of
“imminent danger,” and falsely stated that Plaintiffs told R.T. to say that he bruised his arm
when he fell off his bike, in order to remove R.T. from their custody, (id. ¶¶ 57–58); that
Plaintiff Huk’s name was placed on the CACI, (id. ¶ 66); and that a CWS investigation report
contained the finding of “imminent danger” and a finding of “general neglect” as to Plaintiff
Raff, (id. ¶ 63).
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known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  Recently, the Supreme Court determined that
qualified immunity can also be applied to actions taken by court-appointed attorneys.  Filarsky v. Delia,
132 S. Ct. 1657 (2012).  To determine whether qualified immunity applies, courts examine whether the
facts alleged show the violation of a constitutional right, and whether that constitutional right  was so
“clearly established” that a reasonable state actor would understand that his actions violated that right. 
Saucier v. Katz, 533 U.S. 194, 200–01 (2001).

The Court “may grant qualified immunity on the ground that the purported right was not ‘clearly
established’ by prior case law, without resolving the often more difficult question whether the purported
right exists at all.”  Reichle v. Howards, 132 S. Ct. 2088, 2093 (2012).  In determining whether
Plaintiffs’ § 1983 procedural due process claims against Kelly and Social Worker Defendants may
proceed, the Court first examines whether Plaintiffs’ purported right was clearly established at the time
of the alleged violations.

For a right to be “clearly established,” government officers must have “fair and clear notice” that
their conduct is unlawful.  United States v. Lanier, 520 U.S. 259, 271 (1997).  The determination that a
right is “clearly established” must be undertaken “in light of the specific context of the case, not as a
broad general proposition.”  Saucier, 533 U.S. at 201.  “To show that a right is clearly established, [the
plaintiff] need not establish that [the defendant’s] behavior had been previously declared
unconstitutional, only that the unlawfulness was apparent in light of preexisting law.”  Nelson v. City of
Davis, 685 F.3d 867, 884 (9th Cir. 2012) (citation omitted).  A constitutional violation may be apparent
not only from judicial decisions, but also from other materials, such as internal training manuals.  See
Drummond v. City of Anaheim, 343 F.3d 1052, 1062 (9th Cir. 2003).

As explained in the Court’s August 31, 2012 Order dismissing Plaintiffs’ First Amended
Complaint (FAC Order), Social Worker Defendants and Defendant Kelly were entitled to qualified
immunity with respect to Plaintiffs’ claim that Defendants violated their procedural due process rights
by removing R.T. from their custody without notice and failing to allow them to challenge his removal.3 

3 In their Motion to Dismiss, the County Defendants argue:

In the SAC, Plaintiffs allege that the report of physical harm received by CWS was
somehow fabricated. This allegation is contradicted by Plaintiffs’ prior
representations to the Court and the California Court of Appeal decision which
states that, “On May 4, 2010, [R.T.] appeared at school with a bruised forearm. He
told school officials that his foster father had pinched him when he used bad words.” 

(County Defs.’ Mot to Dismiss 10) (citing County Defs.’s RJN, Exhibit 1, at 4.)  This
argument does not aid County Defendants’ cause.  First, on a motion to dismiss, the Court
“must accept as true all of the factual allegations contained in the complaint,” Erickson, 551
U.S. at 94.  Second, while County Defendants provide a California Court of Appeal decision,
the decision itself does not indicate whether Plaintiffs represented that R.T. “told school
officials that his foster father had pinched him when he used bad words,” or whether the Social
Worker Defendants made that representation to the Court.  Third, nothing in Plaintiffs’
Complaint, FAC, SAC, or other filings alleges that R.T. was the source of the allegation that
his foster father had pinched him and there is nothing inconsistent in the pleadings regarding
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(Docket No. 49, at 8–10.)  The FAC Order explained that “the relevant contract and Agency regulations
cited by Plaintiffs state that foster parents are entitled to notice before a child is removed from their
custody — they do not inform government officials that the failure to provide such notice would violate
a foster parent’s cognizable, federally protected constitutional right to due process,” and concluded that
Plaintiffs had failed to show that their procedural due process rights as foster parents were clearly
established at the time of the relevant events.  (Id. at 9.)  

In their SAC, Plaintiffs have added allegations about the training Social Worker Defendants
received regarding the rights of long-term foster parents in Plaintiffs’ circumstances.  (Pls.’ Opp’n 14;
SAC ¶¶ 47, 71–72, 77.)  They specifically allege that “according to the training and training manual
regularly provided to Santa Barbara County social workers,” which were provided to Defendants,
Plaintiffs were entitled to “notice of the County’s intent to remove R.T. and a full opportunity to be
heard.”  (SAC ¶ 72.)  As the Court previously granted Defendants’ motion to dismiss Plaintiffs’ FAC
and the SAC adds allegations4 regarding Defendants’ disregard of their County training, the question
before the Court is whether these additional allegations are sufficient to preclude a finding that Kelly
and Social Worker Defendants are entitled to qualified immunity as to Plaintiffs’ procedural due process
claims.

The Ninth Circuit has held, in the context of excessive use of force cases, that training manuals
are relevant to determining “whether reasonable officers would have been on notice” that their conduct
was objectively unreasonable.  Drummond v. City of Anaheim, 343 F.3d 1052, 1061–12 (9th Cir. 2003);
see also Nelson v. City of Davis, 685 F.3d 867, 885 n.6 (9th Cir. 2012).  Thus, the County’s training
materials, contracts, and other written materials provided to Social Worker Defendants must be
considered in determining whether the unlawfulness of Social Worker Defendants’ actions were
“apparent in light of preexisting law,” Nelson, 685 F.3d at 884, and whether “every reasonable official
would have understood that what he is doing violates” the Plaintiffs’ asserted rights, Reichle, 132 S. Ct.
at 2093.

In their SAC, Plaintiffs have still failed to establish that “every reasonable” social worker would
have understood that removing R.T. without notice violated Plaintiffs’ procedural due process rights. 
As explained in the FAC Order, there is no binding precedent on the issue and the district court case law
is inconclusive.  (FAC Order 9 (citing Dillon v. Arizona, No. CV 08–796–PHX–DGC, 2010 WL
3307309, at *5 (D. Ariz. Aug. 19, 2010)); Santos v. Cnty. of L.A. Dep’t of Children & Family Servs.,
299 F. Supp. 2d 1070, 1080 (C.D. Cal. 2004); Brown v. Cnty. of San Joaquin, 601 F. Supp. 653, 664

the source of the allegation in any version of the Complaint.  As County Defendants have
failed to show that Plaintiffs made inconsistent or contradictory statements that would
undermine their factual allegations regarding the “false and trumped-up claim of exigency”
that formed the basis for R.T.’s removal, (SAC 33), the Court must take as true Plaintiffs’
factual allegations in their SAC.

4 The SAC also adds allegations regarding Defendants Gallagher and Neira acting as “policy
makers” with the power to enact and implement policies governing County social workers and
the responsibility to train and supervise County social workers.  (Pls.’ Opp’n 1; SAC ¶¶ 6-8.) 
Finally, the SAC clarifies the duties and responsibilities of Defendants Nott and De Franco. 
(Pls.’ Opp’n 1–2.)  These additional allegations are discussed in the context of Plaintiffs’
Monell claims below.
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(E.D. Cal. 1985)).  As district judges disagree on this issue, it is apparent that reasonable social workers
can disagree.

While training materials, such as manuals, and other written materials, such as the foster parent
contract5 between Plaintiffs and the County, are clearly relevant to determining whether officials had
notice that their conduct was unlawful, they cannot override the lack of clarity in decisional law as to
whether Plaintiffs had a constitutionally protected right to pre-removal notice.  The Supreme Court has
made clear that a determination of whether qualified immunity applies centers on whether the right was
“clearly established” at the time of the challenged conduct.  The lack of binding precedent on this issue
and the disagreement of various district courts makes clear that reasonable social workers could disagree
over whether the failure to provide notice to Plaintiffs prior to R.T.’s removal violated Plaintiffs’ federal
constitutional rights.  Social Worker Defendants are entitled to qualified immunity as to the procedural
due process claim.

For the reasons stated above and in the Court’s FAC Order, Defendant Kelly is also entitled to
qualified immunity under Filarsky.  (See FAC Order 10.)  Finally, for the reasons stated above, Kelly
and Social Worker Defendants are also entitled to qualified immunity as to Plaintiffs’ procedural due
process claims with respect to the failure to provide a post-removal hearing.  (SAC ¶¶ 90–99.)  As the
Court has found that qualified immunity bars Plaintiffs’ claims against Kelly, it does not reach the issues
of whether Kelly is entitled to absolute quasi-judicial immunity or protection under the Noerr-
Pennington doctrine.

B. § 1983 — Substantive Due Process Claim Against Kelly and Social Worker
Defendants

Plaintiffs also allege that Kelly and Social Worker Defendants violated Plaintiffs’ substantive
due process rights by making false representations at civil judicial proceedings — including the hearing
regarding reinstatement of wraparound services and the De Facto Parent status hearing — and that Kelly
and Social Worker Defendants manufactured the finding of “imminent danger” used to remove R.T.
from Plaintiffs’ custody.  (SAC ¶¶ 42–43, 50, 63–64, 83–86.)  In the FAC Order, the Court concluded
that even if Plaintiffs had stated a substantive due process claim, Costanich v. Dep’t of Soc. and Health
Servs., 627 F.3d 1101 (9th Cir. 2010) was dispositive of the issue of qualified immunity.  (FAC Order
10.)

Costanich plainly held that “[a]lthough we conclude that, going forward, officials who
deliberately fabricate evidence in civil child abuse proceedings which results in the deprivation of a
protected liberty or property interest are not entitled to qualified immunity, this right had not previously
been established in the civil context.”  627 F.3d at 1114.  This means that Plaintiffs’ asserted substantive
due process right was not clearly established until the Costanich decision was issued in December 2010. 
(See also FAC Order 10.)  As with their procedural due process claims, Plaintiffs’ SAC merely adds
allegations regarding County training procedures.  These allegations are insufficient to alter the finding
that at the time Defendants’ conduct took place, the substantive due process rights on which Plaintiffs
base their claims were not clearly established.

In their opposition, Plaintiffs point to two cases, Greene v. Camreta, 588 F.3d 1011, 1031 (9th

5 Plaintiffs have provided a sample “Foster Parents Agreement.”  (Pls.’ Request for Judicial
Notice in Opp’n to County Mot. Ex. 1; Docket No. 31.)
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Cir. 2009),6 and Toler v. Paulson, 551 F. Supp. 2d 1039 (E.D. Cal. 2008), which they claim stand for the
proposition that their right to be free from false representations at judicial proceedings was clearly
established at the time Kelly and Social Worker Defendants allegedly violated Plaintiffs’ substantive
due process rights.  Greene is not applicable to determining when the substantive due process right
asserted was clearly established as it was decided before Costanich’s clear and plain statement that the
Plaintiffs’ asserted substantive due process right would be clearly established “going forward” from
December 2010.  Further, Toler, also decided before Costanich, is not binding.  While Toler extended
the Ninth Circuit’s decision in Devereaux v. Abbey, 263 F.3d 1070 (9th Cir. 2001), to find a clearly
established right not to be subjected to civil proceedings on the basis of allegedly government-fabricated
evidence, that decision is not binding on the Court.  The Court finds that Costanich is decisive as to
when the substantive due process right at issue here was clearly established.  Because the substantive
due process right Plaintiffs rely on was not clearly established at the time of the events underlying the
SAC, Kelly and Social Worker Defendants have qualified immunity from that claim.7

As Plaintiffs have had a previous opportunity to amend their Complaint and any amendments to
their claims against Kelly and Social Worker Defendants would be futile, Plaintiffs’ § 1983 claims
against Kelly and Social Worker Defendants are dismissed without leave to amend.

C. Monell — § 1983 Claim Against the County

To plead a Monell claim adequately, a plaintiff must allege that a municipal employee’s
violation of plaintiff’s constitutional rights was the result of a custom, practice, or policy endorsed by
municipal officers.  Id. at 690–91.  In the absence of a formal policy, the plaintiff must show a “long-
standing practice or custom which constitutes the standard operating procedure of the local government
entity.”  Trevino v. Gates, 99 F.3d 911, 918 (9th Cir. 1996) (quoting Gillette v. Delmore, 979 F.2d 1342,
1346–47(9th Cir. 1992)).  The custom must be “persistent and widespread,” as opposed to being
“predicated on isolated or sporadic incidents.”  Trevino, 99 F.3d at 918.  A municipality’s failure to
provide proper training to its employees can be the cause of a civil rights violation giving rise to a §
1983 claim.  City of Canton, Ohio v. Harris, 489 U.S. 378, 388 (1989).

The Ninth Circuit has enumerated the ways in which a plaintiff may properly plead a Monell
claim.  First, under a commission theory, “a local government may be held liable ‘when implementation
of its official policies or established customs inflicts the constitutional injury.’”  Clouthier v. Cnty. of

6 The Supreme Court vacated as moot the portion of Greene addressing the Fourth
Amendment. 131 S. Ct. 2020 (2011).  Greene was then remanded to the Ninth Circuit.  661
F.3d 1201 (9th Cir. 2011).  On remand, the Ninth Circuit, as ordered by the Supreme Court,
vacated only Section II.A of its earlier opinion, holding that “[o]nce the police have initiated a
criminal investigation into alleged abuse in the home, responsible officials must provide
procedural protections appropriate to the criminal context, 588 F.3d at 1030, but did not revisit
any portion of its decision regarding the substantive due process rights at issue here.

7 Plaintiffs’ SAC does not allege that they have been subject to criminal charges on the basis of
deliberately fabricated evidence.  Thus, for the reasons stated in the Court’s FAC Order,
qualified immunity still bars the entire substantive due process claim as pleaded in the SAC. 
(FAC Order 11.)
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Contra Costa, 591 F.3d 1232, 1249 (9th Cir. 2010) (quoting Monell, 436 U.S. at 708) (Powell, J.,
concurring)).  Second, under an omission theory, “under certain circumstances, a local government may
be held liable under § 1983 for acts of omission, when such omissions amount to the local government’s
own official policy.”  Id. (citations and quotation marks omitted).  Third, under a ratification theory, “a
local government may be held liable under § 1983 when the individual who committed the constitutional
tort was an official with final policy-making authority or such an official ratified a subordinate’s
unconstitutional decision or action and the basis for it.”  Id. at 1250 (citations and quotation marks
omitted).

In examining the sufficiency of Plaintiffs’ claims, the Court considers the Ninth Circuit’s
recently clarified pleading standard for Monell claims:

First, to be entitled to the presumption of truth, allegations in a complaint or counterclaim
may not simply recite the elements of a cause of action, but must contain sufficient
allegations of underlying facts to give fair notice and to enable the opposing party to defend
itself effectively. Second, the factual allegations that are taken as true must plausibly suggest
an entitlement to relief, such that it is not unfair to require the opposing party to be subjected
to the expense of discovery and continued litigation.

AE ex rel. Hernandez v. Cnty. of Tulare, 666 F.3d 631, 637 (9th Cir. 2012).  As with their § 1983
claims, Plaintiffs allege two types of violations of their constitutional rights.  First, they allege that the
County had a custom or practice of denying foster parents their procedural due process rights by failing
to give adequate notice and an opportunity to be heard before removal or detainment of a foster child. 
(SAC ¶ 110a–b.)  Second, they allege that the County violated their substantive due process rights
through a custom or practice of using false testimony and fabricated evidence in preparing and
presenting reports and court documents to the juvenile court as well as alleging that false exigencies
exist as a pretext for removing long-term foster children from the care of their foster parents.  (SAC ¶
110e–f.)

1. Procedural Due Process Claim

“State law can create a right that the Due Process Clause will protect only if the state law
contains (1) substantive predicates governing official decisionmaking, and (2) explicitly mandatory
language specifying the outcome that must be reached if the substantive predicates have been met.” 
James v. Rowlands, 606 F.3d 646, 656 (9th Cir. 2010) (citations and quotation marks omitted).  “To
create a right protected by the Due Process Clause, the state law must provide more than merely
procedure; it must protect some substantive end.”  Id. at 656–57 (citing Olim v. Wakinekona, 461 U.S.
238, 250 n.12 (1983)) (citations and quotation marks omitted).

James is dispositive on the issue of whether the procedural due process rights of California foster
parents are violated when their foster child is taken without prior notice.  There, a father brought a §
1983 action alleging violation of his procedural due process rights against two social workers who, in
addition to taking other actions, took his daughter into temporary custody without notifying him.8  606

8 While the Ninth Circuit in James did not decide whether the statutes at issue, California
Welfare and Institutions Code sections 307.4 and 11400, actually required that the plaintiff be
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F.3d at 656.  The James court determined that the California statutes the plaintiff contended “required
the officials to notify him do not, even under [his] construction, establish any substantive predicates or
mandate any outcomes.  At most, they simply require notice.”  Id. at 657.  The court explained that
“when a state establishes procedures to protect a liberty interest that arises from the Constitution itself
— like a parent’s liberty interest here — the state does not thereby create a new constitutional right to
those procedures themselves, and non-compliance with those procedures does not necessarily violate the
Due Process Clause.”  Id.  The court found that the California statutes “did not create a constitutional
right to notification.”  Id.

In analyzing the relevant terms of the foster care contract, the Court must conclude that the
contract’s pre-removal notification requirement does not contain “explicitly mandatory language
specifying the outcome that must be reached if the substantive predicates have been met” and as such
cannot give rise to a constitutional procedural due process right under the Ninth Circuit’s Jones
standard.  The Court also concludes that the post-removal notice and hearing requirement under
California Welfare and Institutions Code 366.26(n)(4)9 similarly does not contain “explicitly mandatory
language specifying the outcome that must be reached if the substantive predicates have been met,” and
cannot give rise to a constitutional procedural due process right under the Ninth Circuit’s Jones
standard.  606 F.3d at 656.

Plaintiffs have not adequately alleged a procedural due process violation.  Accordingly, they
have failed to state a Monell claim for violation of procedural due process.  This portion of their Monell
claim is dismissed.  As Plaintiffs have had a previous opportunity to amend their Complaint and any
amendments to their procedural due process Monell claim would be futile, this claim is dismissed
without leave to amend.

notified about child welfare officials taking his daughter into temporary custody, the court
assumed that the statutes required notification for the purpose of its procedural due process
analysis.  606 F.3d at 656–57.

9 Section 366.26(n)(4) states in pertinent part:

[I]f the State Department of Social Services, county adoption agency, or licensed
adoption agency determines that the child must be removed from the home of the
caretaker who is or may be a designated prospective adoptive parent immediately,
due to a risk of physical or emotional harm, the agency may remove the child from
that home and is not required to provide notice prior to the removal.  However, as
soon as possible and not longer than two court days after the removal, the agency
shall notify the court, the caretaker who is or may be a designated prospective
adoptive parent, the child's attorney, and the child, if the child is 10 years of age or
older, of the removal. Within five court days or seven calendar days, whichever is
longer, of the date of notification of the removal, the child, the child's attorney, or
the caretaker who is or may be a designated prospective adoptive parent may
petition for, or the court on its own motion may set, a noticed hearing pursuant to
[section 366.26(n)(3)].
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2. Substantive Due Process Claim

In order to state a Monell claim under a ratification theory, Plaintiffs must demonstrate that “the
individual who committed the constitutional tort was an official with final policy-making authority or
such an official ratified a subordinate’s unconstitutional decision or action and the basis for it.” 
Clouthier, 591 F.3d at 1250 (citations and quotation marks omitted).  “If the authorized policymakers
approve a subordinate’s decision and the basis for it, their ratification would be chargeable to the
municipality because their decision is final.”  Id. (citing City of St. Louis v. Praprotnik, 485 U.S. 112,
123–24 (1988)) (quotation marks omitted).  “There must, however, be evidence of a conscious,
affirmative choice on the part of the authorized policymaker.  A local government can be held liable
under § 1983 ‘only where’ a deliberate choice to follow a course of action is made from among various
alternatives by the official or officials responsible for establishing final policy with respect to the subject
matter in question.’”  Id. (quoting Pembaur v. City of Cincinnati, 475 U.S. 469, 480–81 (1986)).  Under
this ratification standard, Plaintiffs have adequately alleged a Monell claim.

As explained above, Costanich makes clear that Plaintiffs have a constitutional right not to be
subject to a deprivation of a protected liberty or property interest based on false representations or
fabricated evidence in civil child abuse proceedings.  627 F.3d at 1114.  Plaintiffs have adequately
alleged a violation of this constitutional right.  Plaintiffs allege that the County delegated final
policymaking authority to Gallagher and Neira.  (SAC ¶¶ 6–8, 100–101.)  Plaintiffs allege that
Gallagher and Neira made “knowingly false allegations of ‘exigency’” in removing R.T. and “agreed
with and ratified the remaining Defendants’ decision to seize R.T. from Plaintiffs[’] long-term care
based on their trumped-up and totally false pretextual claim of ‘exigency.’” (Id. ¶¶ 102–03.)

Plaintiffs’ allegations are sufficient to provide the County with fair notice and the ability to
defend itself as well as plausibly suggesting an entitlement to relief such that Plaintiffs’ Monell
substantive due process claim satisfies the Hernandez pleading standard.  See 666 F.3d at 637.

IV.     CONCLUSION

For the reasons above, the County Defendants’ motion to dismiss the SAC is GRANTED IN
PART and DENIED IN PART.  Kelly’s Motion to Dismiss the SAC is GRANTED.  As indicated above,
Plaintiffs’ claims, with the exception of their Monell substantive due process claim, are dismissed
without leave to amend.

IT IS SO ORDERED.
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