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IV. WRIT OF HABEAS CORPUS 

	

§4.17 	A. Description and Purpose 

The writ of habeas corpus permits a person who is unlawfully 
imprisoned or restrained to challenge the lawfulness of the confine-
ment or restraint. Pen C §1473(a). All California courts have original 
jurisdiction in habeas corpus proceedings. Cal Const art VI, §10. 

The writ of habeas corpus originally was used to secure the peti-
tioner's release from actual imprisonment or other illegal confine-
ment. In modem practice, the petitioner need not be physically con-
fined; a petitioner released on bail or on his or her own recognizance 
may seek habeas corpus relief because such restraints are sufficient 
to constitute constructive custody. See, e.g., In re Catalano (1981) 
29 C3d 1, 9, 171 CR 667 (defendants were under sufficient restraint 
to permit habeas corpus when judgment required them to pay fine 
or face incarceration); In re Smiley (1967) 66 C2d 606, 612, 58 
CR 579 (habeas corpus was available to defendant released on his 
own recognizance). See also Gray v Superior Court (2005) 125 
CA4th 629, 636 n3, 23 CR3d 50 (court of appeal chose to treat 
petition challenging bail condition as one for writ of mandate instead 
of writ of habeas corpus because trial court allegedly exceeded its 
jurisdiction, issue was purely legal, and there was no need for eviden-
tiary hearing); Appeals and Writs in Criminal Cases §§9.3-9.6 (3d 
ed Cal CEB 2007). 

Although habeas corpus is not itself a criminal proceeding (Part 
2, Title 12 of the Penal Code classifies habeas corpus as a "special 
proceeding of a criminal nature"), it is most commonly used by those 
charged with, or convicted of, criminal offenses. The following sec-
tions summarize use of the writ in civil proceedings only. On habeas 
corpus in criminal proceedings, see Appeals & Writs, chap 9. 

B. Habeas Corpus in Civil Cases 

1. Habeas Corpus in Proceedings 
Involving Children 

	

§4.18 	a. Habeas Corpus in Child Custody Context 

Habeas corpus may be used when a person entitled to custody 
of a minor child is denied possession. See, e.g., In re Barr (1952) 
39 C2d 25, 27, 243 P2d 787; In re Paul W. (2007) 151 CA4th 
37, 53, 60 CR3 329. In child custody and adoption-related matters, 
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however, just as in all other matters, "habeas corpus cannot serve 
as a substitute for an appeal, and, in the absence of special circum-
stances constituting an excuse for failure to employ that remedy, 
the writ will not lie where the claimed errors could have been, 
but were not, raised upon a timely appeal from a judgment."Adoption 
of Alexander S. (1988) 44 C3d 857, 865, 245 CR 1, quoting In 
re Dixon (1953) 41 C2d 756, 759, 264 P2d 513. 

PRACTICE TIP> Under Welf & I C §366.26, an order permanently 
terminating parental rights is conclusive and once final the 
court cannot modify it. Some authorities hold this means the 
order cannot be modified even on habeas corpus (see, e.g., 
In re Meranda P (1997) 56 CA4th 1143, 1161, 65 CR2d 913), 
but other decisions have held that it is a restriction only on 
the ordering court and not on the habeas power of appellate 
courts. See, e.g., In re Darlice C. (2003) 105 CA4th 459, 
464, 129 CR2d 472. 

In Adoption of Alexander S. (1988) 44 C3d 857, 866, 245 CR 
1, the California Supreme Court listed six grounds for using habeas 
corpus in child custody matters. These include: (1) enforcement of 
an existing right to physical custody established by prior order, (2) 
determination of physical custody when no previous custody order 
has issued, (3) modification of a modifiable order, (4) protecting 
a child from imminent danger, (5) allowing a natural parent lacking 
physical custody to bring an original action in habeas corpus when 
his or her consent to an adoption was required but not obtained, 
and (6) a collateral attack on a prior order issued by a court without 
jurisdiction. See also In re Meranda P (1997) 56 CA4th 1143, 1164 
n15, 65 CR2d 913. 

PRACTICE TIP> Family law courts rarely hear habeas corpus pro-
ceedings. Before initiating a habeas proceeding, a complainant 
should consider more common remedies, such as an order modi-
fying custody or an order for return of the child. 

On challenging child custody rulings, see California Child Custody 
Litigation and Practice, chap 19 (Cal CEB 2006). 

§4.19 	b. Habeas Corpus in Juvenile Dependency 
Proceedings 

Habeas corpus is the proper vehicle for challenging a dependency 
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order. See, e.g., In re Paul W (2007) 151 CA4th 37, 53, 60 CR3d 
329. See also In re Emilye A. (1992) 9 CA4th 1695, 1707 n9, 
12 CR2d 294 ("reversal of an order in a dependency proceeding 
does not necessarily mean that the status quo is reinstated and that 
the child can no longer be protected"). 

On habeas corpus in juvenile dependency proceedings, see Califor-
nia Juvenile Dependency Practice §§10.109-10.117 (Cal CEB 2002). 

§4.20 	c. Habeas Corpus for Ineffective Assistance of 
Counsel in Proceedings Involving Children 

Often in habeas cases focusing on jurisdiction over children, the 
challenged custody order or order terminating parental rights is final, 
and the habeas petition is based on a claim of ineffective assistance 
of counsel. See, e.g., In re 0. S. (2002) 102 CA4th 1402, 1409, 
126 CR2d 571; In re Carrie M. (2001) 90 CA4th 530, 533, 108 
CR2d 856. This is an appropriate use of habeas corpus because 
the issues in an ineffective assistance claim go beyond the trial 
record. See, e.g., In re Emilye A. (1992) 9 CA4th 1695, 1707 n9, 
12 CR2d 294 (reversal because ineffective assistance of counsel 
does not preclude further dependency proceedings in juvenile court; 
it simply requires that proceedings be reconducted because parents 
were not properly represented). 

An indigent parent has a liberty interest in the care, custody, 
and management of his or her child. Thus, in some parental right 
termination cases, the parent may have a due process right to appoint-
ment of competent counsel. See, e.g., In re Kristin H. (1996) 46 
CA4th 1635, 1642, 54 CR2d 722. See also In re Darlice C. (2003) 
105 CA4th 459, 462, 129 CR2d 472; Welf & I C §§317, 317.5. 
The parent may, by inaction, waive the rights to appointed counsel 
and to contest a determination for ineffective assistance of counsel. 
See, e.g., In re Meranda P (1997) 56 CA4th 1143, 1157, 65 CR2d 
913. The right to counsel, cognizable on habeas corpus, may also 
implicate other due process rights, such as the right to notice. See, 
e.g., In re 0. S. (2002) 102 CA4th 1402, 1407, 126 CR2d 571. 

On habeas relief based on ineffective assistance of counsel, see 
California Juvenile Dependency Practice §10.111 (Cal CEB 2002). 

§4.21 	2. Civil Commitment Proceedings 

Habeas corpus is available in a variety of proceedings involving 


