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tional writ petitions, a decision is a determination on the merits only 
if the court has actually issued an order to show cause or an alternative 
writ. Some courts adhere to this rule in the Rule 8.452 (formerly 
Rule 39.1B) context. In re Shaundra L. (1995) 33 CA4th 303, 39 
CR2d 299. Other courts treat the order setting a case for oral argument 
in a Rule 8.452 writ proceeding as the functional equivalent of an 
order to show cause. See, e.g., Steve J. v Superior Court (1995) 35 
CA4th 798, 41 CR2d 731. Another indication of a decision on the 
merits is the issuance of a formal written opinion rather than a summa-
ry disposition. See Cal Rules of Ct 8.452(i). 

Summary denial final immediately. A decision made without 
the issuance of an order to show cause or an alternative writ is 
final immediately, and the appellate court has no power to grant 
rehearing or modify that decision. In this situation, the deadline 
for a petition for review is 10 days. Cal Rules of Ct 8.264(b)(2)(A), 
8.500(e)(1). See Cal Rules of Ct 8.470, 8.472 (applying Rules 
8.252-8.272, 8.500-8.552 to juvenile cases). 

Finality of decision after hearing. When the court has issued 
an order to show cause or an alternative writ, the usual time limits 
governing rehearing or review in appellate cases apply: 15 days 
for a petition for rehearing and 40 days for a petition for review 
(Cal Rules of Ct 8.268(b)(1), 8.500(e)(1)), unless the opinion itself 
expressly provides for a shorter time period. See Cal Rules of Ct 
8.264(b)(3). See also Cal Rules of Ct 8.470, 8.472 (applying Rules 
8.252-8.272, 8.500-8.552 to juvenile cases). 

If the court sets the case for argument without issuing an order 
to show cause in a Rule 8.452 writ proceeding, and subsequently 
denies the petition, counsel may be in doubt as to whether the deci-
sion is a summary denial or a decision on the merits. If counsel 
is not certain about the date of finality, it is prudent to treat the 
order as final within 10 days, and file any petition for review within 
that time. If the California Supreme Court interprets the order as 
being nonfinal when it receives the petition, it may simply hold 
the petition until the 30th day. Cal Rules of Ct 8.500(e)(3). 

VII. HABEAS CORPUS 

§10.109 A. Use of Habeas Corpus in Dependency 
Cases; Limitations 

Habeas corpus available in child custody cases. The writ of 



779 • Appeals and Writs 	 §10.109 

habeas corpus has long been recognized as a remedy in child custody 
cases when the appellate remedy is inadequate. Adoption of Alexander 
S. (1988) 44 C3d 857, 245 CR 1. Recent cases have shown it to 
be especially helpful in dependency cases when the appellate record 
is inadequate to show grounds for relief. In re Kristin H. (1996) 
46 CA4th 1635, 54 CR2d 722. For example, in In re J. I. (2003) 
108 CA4th 903, 912, 134 CR2d 342, a parent used a petition for 
writ of habeas corpus to bolster her appellate claim. The use of 
the habeas corpus petition in criminal cases is discussed in Appeals 
and Writs in Criminal Cases, chaps 9-10 (3d ed Cal CEB 2007). 

Most common uses in dependency cases. In dependency cases, 
habeas corpus is most often sought in two situations. First, the writ 
is used to cure late filing of notices of appeal and late notices of 
intent to file petitions for writs under Cal Rules of Ct 8.450-8.452. 
Katheryn S. v Superior Court (2000) 82 CA4th 958, 98 CR2d 741. 
Second, habeas corpus is often used to bring attention to due process 
violations or ineffective assistance of counsel received by the client 
at previous hearings. In re Carrie M. (2001) 90 CA4th 530, 108 
CR2d 856. 

Limitations on relief. Counsel should be aware that case law 
has limited the availability of habeas corpus in both areas. With 
respect to curing late notices of appeal, courts have held that the 
rule of In re Benoit (1973) 10 C3d 72, 109 CR 785, deeming in 
criminal cases the delivery of a notice of appeal by a prisoner to 
correctional officials to be the date of filing of a notice of appeal, 
does not apply to appeals from orders terminating parental rights. 
In re A.M. (1989) 216 CA3d 319, 264 CR 666. Some cases have 
held that there is no relief from late filing of a notice of appeal 
from an order terminating parental rights. In re Issac J. (1992) 4 
CA4th 525, 6 CR2d 65. Possible exceptions to these holdings are 
discussed in §10.50. 

A more general limitation potentially applicable to all petitions 
for writ of habeas corpus is that a writ of habeas corpus may not 
be granted after an order terminating parental rights becomes final. 
See Adoption of Alexander S., supra; In re Meranda P. (1997) 56 
CA4th 1143, 65 CR2d 913. The Meranda P decision is controversial 
because it expands the holding of Alexander S., an appeal from 
an adoption, as its basis for finding that a petition for writ of habeas 
corpus petition is an inappropriate collateral remedy after issuance 
of the parental rights termination order, an order that is immediately 
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final and nonmodifiable. Despite Meranda P, one decision, In re 
Carrie M., supra, holds that a petition for a writ of habeas corpus 
is authorized after the entry of an order terminating parental rights, 
as long as a notice of appeal was timely filed. The petition for 
writ of habeas corpus is within the review jurisdiction of the appellate 
court while the appeal is pending. See also In re Eileen A. (2000) 
84 CA4th 1248, 101 CR2d 548, disapproved on other grounds in 
In re Zeth S. (2003) 31 C4th 396, 413 n5, 2 CR3d 683 (same 
rule applied on appeal from the §366.26 hearing). 

A second limitation referred to in Meranda P is the unavailability 
of a petition for writ of habeas corpus to reach issues from previous 
hearings for which the time to appeal has expired. In re Meranda 
P., supra. Meranda P, however, has been interpreted to allow an 
exception when the deprivation of notice or due process was complete 
and "the parent would have been kept from availing himself or 
herself of the protections afforded by the scheme as a whole." In 
re Janee J. (1999) 74 CA4th 198, 87 CR2d 634. For example, 
in In re Cathina W. (1998) 68 CA4th 716, 80 CR2d 480, a parent 
who did not receive notice of the right to pursue a former Rule 
39.1B (now Rule 8.452) writ was permitted to raise issues from 
the hearing setting the §366.26 hearing on appeal from the decision 
to terminate parental rights. 

NOTE> The Meranda P., Janee J., and Carrie M. decisions seem 
to agree that it would be too late to pursue habeas corpus 
relief in a dependency case if several hearings were conducted 
in which the parent had an opportunity to bring the violation 
of due process to the court's attention and did not do so. 

§10.110 	B. Appellate Counsel's Duty to Investigate and 
Pursue Writ of Habeas Corpus 

The California Supreme Court decision in In re Clark (1993) 
5 C4th 750, 783 n20, 21 CR2d 509, states that the scope of the 
appointment on appeal does not require counsel to investigate or 
pursue potential grounds for collateral relief. According to the Cali-
fornia Supreme Court, counsel's sole duty is to inform the client 
of potential grounds for relief that counsel noted in the course of 
the appeal, and that counsel will not be pursuing those grounds. 

PRACTICE TIP> The rationale for not including the authority to 
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pursue collateral relief is that the client has the ability to petition 
for writ of habeas corpus in pro per. As a practical matter, 
this may be unfounded in dependency cases. Most dependency 
clients lack both the financial and legal ability to pursue such 
proceedings in pro per. Also, the client may be seriously preju-
diced if counsel does not investigate the claims at an early 
stage. Thus many counsel believe they have the duty to at 
least determine the extent of their authority to investigate fur-
ther. In court-appointed cases, counsel should consult with the 
appellate project that recommended the appointment. In some 
districts, counsel's appointment includes the power to pursue 
writs when approved by the project. In others, authority must 
be obtained from the court. In certain cases in which appellate 
counsel is concerned that further investigation by counsel will 
cause counsel to become a witness, an application to obtain 
an investigator should be considered. 

§10.111 	C. Petitioner's Investigation of Claim of 
Ineffective Assistance of Counsel 

Parent and child are entitled to effective assistance of counsel. 
Under the modern view, parents and children are entitled both by 
the statutory mandate of Well & I C §317.5 and by due process 
to effective representation of counsel in dependency cases. In re 
Kristin H. (1996) 46 CA4th 1635, 54 CR2d 722; In re Arturo A. 
(1992) 8 CA4th 229, 10 CR2d 131. To establish ineffective assistance 
of counsel, the parent or child must show that counsel did not perform 
"in a manner to be expected of reasonably competent attorneys acting 
as diligent advocates," as stated in People v Pope (1979) 23 C3d 
412, 152 CR 732, and that a miscarriage of justice resulted from 
that failure, according to the standards set for dependency cases 
under In re Arturo A., supra. 

Habeas corpus is the preferred remedy. Because the appellate 
record does not always disclose the reason counsel acted or did 
not act in a particular way, on appeal the reviewing court assumes 
that counsel had a valid tactical reason for handling the case in 
a particular way. People v Pope, supra. See also People v Mendoza 
Tello (1997) 15 C4th 264, 62 CR2d 437. When the record clearly 
establishes that no "satisfactory explanation" could exist for counsel's 
action or inaction, the parent or child may have a remedy on appeal. 
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In re Eileen A. (2000) 84 CA4th 1248, 101 CR2d 548, disapproved 
on other grounds in In re Zeth S. (2003) 31 C4th 396, 413 n5, 
2 CR3d 683. In all other cases, a petition for writ of habeas corpus 
is the means to litigate a claim of ineffective assistance of trial 
counsel because it is the only means by which the court is able 
to judge whether trial counsel's actions were the result of reasonable 
tactical considerations. See In re Darlice C. (2003) 105 CA4th 459, 
464, 129 CR2d 472. 

Declaration of trial attorney should be included. Generally, 
it is not likely that an order to show cause will issue on a petition 
for writ of habeas corpus filed in the appellate court alleging ineffec-
tive assistance of counsel unless a declaration of trial counsel is 
obtained, explaining his or her reasons for the challenged acts or 
omissions. The Pope rule anticipates input from trial counsel, and 
Cal Rules of Ct 8.380 provides for informal responses before the 
issuance of an order to show cause, a means by which the court 
may obtain evidence of trial counsel's reasoning. The superior court, 
not having the power to seek an informal response before issuing 
an order to show cause, may not compel trial counsel to provide 
an explanation. Durdines v Superior Court (1999) 76 CA4th 247, 
90 CR2d 217. Whether the court of appeal or the superior court 
is the forum chosen, a declaration from trial counsel with the petition 
for writ of habeas corpus greatly increases the chances that an order 
to show cause will issue. 

Contacting trial counsel. It is always necessary to contact trial 
counsel as one of the first steps in investigating a claim of ineffective 
assistance. See §10.24. Many appellate attorneys believe that contact-
ing trial counsel with questions about counsel's performance is best 
done in a phone call early in the case. Others believe that a letter 
is preferable because it provides a written record of the request 
and is unlikely to be set aside. Some have found that facsimile 
communication has been particularly effective in obtaining responses 
from trial counsel. 

Often, repeated phone calls or letters do not obtain a response, 
frustrating the investigation at an early stage. The appellate projects 
have recommended several approaches in this situation. There are 
alternatives short of reporting the individual to the California State 
Bar or seeking an order from the appellate court. One method that 
has proven particularly effective is sending counsel a copy of Califor-
nia State Bar Formal Opinion No. 92-127 (a ruling issued in the 
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context of representing a criminal defendant), recounting trial coun-
sel's obligations to assist appellate counsel to investigate claims 
of ineffective assistance of trial counsel. See also Cal Rules of Prof 
Cond 3-400, 3-700(A)(2), 3-700(D)(1). 

§10.112 	D. Choice of Court 

Reviewing courts reluctant to exercise original habeas jurisdic-
tion. The superior courts, courts of appeal, and the California Su-
preme Court have original jurisdiction to grant habeas corpus relief. 
Cal Const art VI, §10. Under Cal Rules of Ct 8.490(b)(1), however, 
a petitioner filing a writ petition in the court of appeal or the supreme 
court without first seeking relief in the superior court is required 
to explain why the reviewing court should issue the writ as an 
original matter. See also In re Hillery (1962) 202 CA2d 293, 20 
CR 759 (denying petition in absence of showing that extraordinary 
reason existed for appellate court to exercise jurisdiction). The prefer-
ence for filing habeas petitions in the superior court in the first 
instance stems from the fact-bound nature of the habeas inquiry. 

Some courts make exception for cases on appeal. If no appeal 
is pending, the court of appeal is likely to dismiss a writ petition 
without considering it on the merits unless it was first presented 
to the superior court for consideration. When, however, an appeal 
is pending on behalf of the petitioner in the same matter, some 
appellate courts consider it appropriate to consider a habeas corpus 
petition filed in conjunction with the direct appeal. Others, such 
as the Third and Fifth Districts, rarely exercise their original jurisdic-
tion to hear a habeas petition, even when an appeal is pending 
in the same case. The superior court has jurisdiction to hear a habeas 
matter even when an appeal is pending. In re Carpenter (1995) 
9 C4th 634, 38 CR2d 665. 

PRACTICE TIP> Counsel should check local appellate court practic-
es before deciding where to file the petition. 

Because the majority of habeas petitions in dependency cases 
are filed by appellate counsel—either in conjunction with a pending 
appeal, or as an alternative to an appeal, because the appealable 
issues in the case have been waived—a "writ friendly" court is 
likely to hear the habeas petition in conjunction with the appeal. 

PRACTICE TIP> If it is possible to make a colorable argument 
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that the error is cognizable on appeal, appellate counsel should 
brief the issue, as well as raising it in the habeas corpus petition. 
If it is clear that trial counsel's action (or inaction) did waive 
the issue, but a colorable argument can be made that there 
was no conceivable tactical reason for trial counsel's error, 
counsel should brief that issue in the direct appeal. It is often 
advantageous to give the court a choice of ways in which 
it can rule in the client's favor. 

Juvenile court may not set aside order terminating parental 
rights, with limited exception. Although an order terminating 
parental rights is an appealable order under Welf & I C §395, 
Welf & I C §366.26(i)(1) provides that such an order is conclusive 
on the parties, and "the juvenile court shall have no power to 
set aside, change, or modify it." The addition of the word "juvenile" 
by the legislature in 2005 (Stats 2005, ch 640) in this statute 
clarifies previously open questions about jurisdiction (see discussion 
below). 

There is one notable exception to the §366.26(i)(1) prohibition, 
provided by the legislature in Welf & I C §366.25(i)(2) and effective 
January 1, 2006. The court may reinstate parental rights at the request 
of the child pursuant to a Welf & I C §388 petition when three 
years have passed since the termination of parental rights, the child 
has not been adopted, and the court has determined that adoption 
is no longer the permanent plan. See §8.45. 

Court of appeal may have authority to set aside order termi-
nating parental rights. One court has construed this provision to 
mean that no court is empowered to issue a writ of habeas corpus 
that would result in setting aside the order terminating parental rights. 
In re Meranda P. (1997) 56 CA4th 1143, 65 CR2d 913. However, 
subsequent decisions have narrowly construed Meranda P., leaving 
open the possibility of a collateral attack on the order terminating 
parental rights if a petition for writ of habeas corpus is filed in 
the court of appeal in conjunction with a timely appeal. See In 
re Darlice C. (2003) 105 CA4th 459, 464, 129 CR2d 472; In re 
Carrie M. (2001) 90 CA4th 530, 108 CR2d 856; In re Eileen A. 
(2000) 84 CA4th 1248, 1261, 101 CR2d 548, disapproved on other 
grounds in In re Zeth S. (2003) 31 C4th 396, 413 n5, 2 CR3d 
683. See also In re Janee J. (1999) 74 CA4th 198, 208, 87 CR2d 
634 (Meranda P rules are not absolute; they should be enforced 
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"unless due process forbids it"). For further discussion, see §§10.37 
(waiver) and 10.109 (limitations on use of habeas). 

Thus, when parental rights have been terminated, the petition 
for a writ of habeas corpus can probably be filed in the appellate 
court, but possibly not in the superior court. If possible, the petition 
should be filed in conjunction with a timely appeal. 

Ways to approach the problem. What appellate counsel should 
do if the appeal is pending in a court that is not writ-friendly, poses 
a more difficult, and unresolved, question. One approach would be 
to file the petition in the superior court, not the juvenile court itself, 
arguing that the term "the court" as used in §366.26(i) should be 
construed to refer only to the juvenile court, not the superior court 
itself. 

NOTE> This approach raises an additional unresolved question about 
subject matter jurisdiction. There is an apparent conflict between 
Cal Const art VI, §10, which gives the superior court original 
jurisdiction in habeas corpus matters and Welf & I C §304, 
which gives the juvenile court exclusive subject matter jurisdic-
tion over issues involving the custody of dependent children. 
Filing a petition in the superior court, even if unsuccessful, 
permits the petitioner to seek relief in the court of appeal with-
out explaining the extraordinary circumstances that require the 
reviewing court to exercise its original jurisdiction. See In re 
Hillery (1962) 202 CA2d 293, 20 CR 759. 

Another approach is to bypass the superior court and file the 
petition directly in the court of appeal while the appeal is pending. 
It would be reasonable to argue that the doubtful availability of 
a remedy in the trial court constitutes an extraordinary reason for 
the court to exercise jurisdiction within the meaning of In re Hillery, 
supra. 

PRACTICE TIP> If possible, a petition for habeas corpus filed 
after termination of parental rights should contain factual allega-
tions that, if proved, would establish not only the principal 
claim for relief, but also circumstances showing that fundamen-
tal fairness precludes application of the waiver doctrine. 

Alternative approaches to resolving factual issues when peti-
tion filed in court of appeal. If the reviewing court issues an order 
to show cause, it may decide the petition itself if the facts alleged 
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in the petition are uncontroverted. If an evidentiary hearing is neces-
sary, however, the court will likely make the order returnable in 
the superior court. See, e.g., In re Kristin H. (1996) 46 CA4th 
1635, 54 CR2d 722. In this event, the superior court receives the 
remainder of the pleadings, takes evidence, and decides whether 
to grant or deny the petition. Occasionally, the court of appeal will 
make the order to show cause returnable to itself. In this situation, 
the court typically appoints a referee to hold the evidentiary hearing 
and make findings of fact. See Cal Rules of Ct 8.252; In re Weber 
(1974) 11 C3d 703, 114 CR 429. 

E. Petition and Related Papers 

§10.113 	1. Contents of Petition 

Applicable rules. The rules applicable to proceedings on a petition 
for writ of habeas corpus are in Pen C H1473-1508. California 
Rules of Court 4.551-4.552 set forth the procedures in the superior 
court. California Rules of Court 8.380 governs petitions filed in 
the reviewing courts by pro se litigants; special requirements must 
be met when the petition for writ of habeas corpus is filed by an 
attorney, and are set forth in Cal Rules of Ct 8.384. Because the 
rules on habeas corpus petitions evolved in the context of prisoners 
asserting unlawful confinement or conditions of confinement, they 
do not fit the dependency context well. However, because habeas 
provides a crucial check on the unjust infringement of constitutional 
rights, and is often used by pro se petitioners, the courts have tradi-
tionally not held habeas corpus petitioners to strict compliance with 
procedural rules. See, e.g., Cal Rules of Ct 8.490(a)(2) (Rule 8.490 
requirements not applicable to habeas corpus petitions, except as 
provided by Cal Rules of Ct 8.384), 8.380(a)(1). Counsel should 
be careful to follow the form and service rules for briefs filed in 
reviewing courts to the extent practicable. See, e.g., Cal Rules of 
Ct 8.40, 8.44, 8.204, 8.490. In addition, Rule 8.490 provides a 
good checklist of the specific items that should be included in a 
petition for writ of habeas corpus. 

Necessary allegations. The allegations of a petition for writ of 
habeas corpus in a dependency case should include: 

• A description of who has custody of the child; 

• A description of the petitioner's interest; 
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• A showing of how the custody is illegal; 

• A showing that a different result would now occur absent the 
error and a new hearing granted, including any facts known 
of the child's current situation supporting that allegation; 

• The reason for any delay in filing of the petition; 

• A short description of why the petition was not filed in a 
lower court in the first instance; 

• A list of other courts in which the allegations of the petition 
have previously been raised. 

• A description of why there is no adequate remedy at law. 

Showing of prejudicial error in light of child's current situa-
tion. An important feature of a petition for a writ of habeas corpus 
in a dependency case that is not required in criminal cases is the 
requirement of a showing that the error was prejudicial in the sense 
that a different result would now occur in light of the child's present 
situation. In re Arturo A. (1992) 8 CA4th 229, 10 CR2d 131. This 
showing almost always requires a social study or the taking of evi-
dence in the juvenile court. 

Verification. The petition must be verified by the person making 
the application. Pen C §1474(a). If the attorney does not have person-
al knowledge, it is best to have the petition verified by the client 
or to attach declarations of the persons having personal knowledge, 
because the court may require this before it will issue an order 
to show cause. Perlman v Municipal Court (1979) 99 CA3d 568, 
160 CR 567. 

Memorandum and exhibits. A "memorandum" (formerly referred 
to as a memorandum of points and authorities) should be included. 
See Cal Rules of Ct 8.490(b)(5). Counsel should consult and comply 
with Cal Rules of Ct 8.490 concerning the record that must be 
included and the exhibits that must be tabbed separately. 

§10.114 	2. Service and Filing of Petition 

Counsel for the petitioner should serve one copy of the petition 
and supporting documentation on each unrepresented party to the 
dependency case and on counsel for each party represented by coun-
sel. See Cal Rules of Ct 8.25. Counsel should also serve the juvenile 
court. In addition, an abundance of caution suggests serving the 
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petition on any institution in which the child is confined and on 
the district attorney of the county where the child resides. See Pen 
C §1475. 

An original and four copies of the petition should be filed in 
the reviewing court. Cal Rules of Ct 8.44(b). A signed proof of 
service must accompany or be attached to the original. See Cal 
Rules of Ct 8.490(f). The cover of the petition should be red. Cal 
Rules of Ct 8.40(b). 

	

§10.115 	3. Further Pleadings and Procedures 

The superior court must either grant an order to show cause or 
deny a petition for writ of habeas corpus within 60 days after filing. 
Cal Rules of Ct 4.551(a). If the court does not rule on the petition 
within 60 days after filing, the petitioner may file a notice and 
request for ruling as set out in Cal Rules of Ct 4.551(a)(3)(A)-(B). 

An appellate court may order an informal response, and the peti-
tioner may reply under Cal Rules of Ct 8.380. The purpose of the 
informal response is solely to determine whether an order to show 
cause should issue. The court may not order final relief without 
first issuing an order to show cause. People v Romero (1994) 8 
C4th 728, 35 CR2d 270. 

When an order to show cause issues, the respondent or real party 
in interest who wishes to contest the petition must file a return 
affirmatively contesting each allegation of the petition. Cal Rules 
of Ct 4.551(d). It is not enough to file a general denial. However, 
when the opposing party is not privy to the facts, e.g., when the 
petition alleges ineffective assistance of petitioner's trial counsel 
or contains a reference to an expert's opinion, an allegation that 
the matters are contested is sufficient. People v Duvall (1995) 9 
C4th 464, 37 CR2d 259; Appeals & Writs in Criminal Cases 
§§10.18-10.20 (3d ed Cal CEB 2007). 

An order to show cause is almost always returnable before the 
superior court. See, e.g., In re Kristin H. (1996) 46 CA4th 1635, 
54 CR2d 722. The appellate courts are not equipped to take evidence. 

	

§10.116 	F. Finality of Decision; Further Review 

An order issuing a petition for a writ of habeas corpus becomes 
final as described in the discussion of finality of other appellate 
court decisions. See §10.81. When an appellate court denies a petition 
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without issuing an order to show cause, the order is final immediately. 
If review is to be taken in the California Supreme Court by petition 
for review, the petition must be filed within 10 days, or if an order 
to show cause has issued, the petition is due within 40 days. Cal 
Rules of Ct 8.264(b)(1)-(2)(A), 8.500(e)(1). However, if a decision 
is filed denying a petition for writ of habeas corpus without issuance 
of an order to show cause or an alternative writ, and, on the same 
day, a decision is filed in a related appeal, the denial of the writ 
is extended to the same finality date as the appellate decision. Cal 
Rules of Ct 8.264(b)(4). If rehearing is granted on the related appeal, 
then the new date of finality on rehearing is also the date of finality 
on the denial of the writ. Cal Rules of Ct 8.264(b)(4). 

Alternatively, a new petition for a writ of habeas corpus may 
be filed in the California Supreme Court. This procedure is also 
used when the petition was filed in the superior court in the first 
instance and denied. The decision is not appealable. In re Hochberg 
(1970) 2 C3d 870, 87 CR 681. The petitioner would file a new 
petition for writ of habeas corpus in a higher court, logically the 
California court of appeal. People v Ruggles (1985) 39 C3d 1, 216 
CR 88. 

The responding party may appeal the grant of a writ of habeas 
corpus in the superior court, or petition for review of the grant 
of a petition for writ of habeas corpus by the court of appeal. See 
generally Appeals and Writs in Criminal Cases §§1.30, 9.8 (3d 
ed Cal CEB 2007). 

§10.117 	G. Alternatives to Writ of Habeas Corpus 

Because of the trial court's possible reluctance to hear a petition 
for writ of habeas corpus, it is advisable to consider using other 
remedies more familiar to the court. For example, a petition for 
modification under Well & I C §388 can be based on newly discov-
ered evidence. This remedy requires only a petition, and the court 
decides whether to set a hearing. This proceeding is less complicated 
in that it requires fewer written pleadings of the parties than are 
required in proceedings on a petition for writ of habeas corpus. 
However, the parent or child seeking a modification has to demon-
strate that the modification proposed is in the best interests of the 
child, often a heavy burden. 

Therefore, when a due process violation occurred in a previous 
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hearing, many attorneys file a motion to vacate the previous order 
without relying on §388. In re DeJohn B. (2000) 84 CA4th 100, 
100 CR2d 649. To date, cases have not imposed rigorous pleading 
requirements on motions to vacate orders made in violation of due 
process. But note that such a motion, based solely on a failure 
to give proper notice of the hearing, would not likely prevail after 
parental rights have been terminated. David B. v Superior Court 
(1994) 21 CA4th 1010, 26 CR2d 586. One court has assumed that 
relief might be available after termination of parental rights when 
the party was prevented from defending by extrinsic fraud. In re 
David H. (1995) 33 CA4th 368, 39 CR2d 313. 

PRACTICE TIP).- When attempting relief from default for late filing 
of notice of appeal or a notice of intent to file a petition for 
extraordinary relief under Cal Rules of Ct 8.452, some courts 
permit a motion to set aside default in lieu of a petition for 
writ of habeas corpus if the appellate court has an open file 
on the appeal. Others courts deem the motion a petition for 
writ of habeas corpus. The use of the motion procedure may 
avoid the time and expense of petitioning for a writ and is 
usually included in the scope of the appointment of the appellate 
counsel. 

VIII. OTHER REMEDIES 

§10.118 	A. Use of Petition for Writ of Error Coram 
NobisNobis; Limits on Use 

A petition for writ of error coram nobis lies in the trial court 
to correct an error of fact that was not recognized before the comple-
tion of the earlier proceeding. When an appeal has been taken from 
the order at the earlier proceeding, the remedy is in the appellate 
court by petition for writ of error coram vobis. In re Derek W. 
(1999) 73 CA4th 828, 86 CR2d 742. The required elements for 
issuance of either writ include (In re Rachel M. (2003) 113 CA4th 
1289, 1296, 7 CR3d 153; see In re Derek W, supra): 

• No other remedy, such as a motion for new trial or reconsidera-
tion in the trial court, is available to consider the newly discov-
ered evidence; 

• The proffered new evidence will either compel or make probable 
a different result in the trial court; 

4/08 
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• The proffered new evidence failed to be presented to the trial 
court through no fault or negligence of the petitioner; 

• The proffered new evidence is not presented on an issue adjudi-
cated in the trial court; 

• The proffered new evidence was unavailable to the petitioner 
because of extrinsic fraud that prevented the petitioner from 
having a meaningful hearing on the issue in question. 

PRACTICE TIP> The showing required to obtain relief by writ 
of error coram vobis is a difficult one. Also, although the 
cited decisions acknowledge the use of this writ in the depen-
dency context, the courts, especially juvenile courts, are not 
accustomed to awarding relief of this nature in juvenile cases. 
For these reasons, counsel should consider alternative remedies 
that require less of a showing and that may be more familiar 
to the court. 

	

§10.119 	B. Petition to Modify 

The petition to modify under Welf & I C §388 is a remedy 
familiar to the juvenile court and includes a clause for "newly discov-
ered evidence." The problem with the remedy from the petitioner's 
viewpoint is that a showing must be made that the child's best 
interests will be furthered by the granting of the petition to modify 
the order. The court is without jurisdiction to hear a petition to 
modify after parental rights have been terminated under Welf & 
I C §366.26. In re Jerred H. (2004) 121 CA4th 793, 796-798, 
17 CR3d 481. On petitions to modify, see chap 7. 

	

§10.120 	C. Motion to Vacate 

Perhaps the most expeditious remedy for a due process violation 
is the motion to vacate used in cases such as In re DeJohn B. 
(2000) 84 CA4th 100, 100 CR2d 649. Note that after parental rights 
have been terminated, relief by a motion to vacate probably cannot 
be obtained on the mere ground that petitioner was not notified 
of the hearing. David B. v Superior Court (1994) 21 CA4th 1010, 
26 CR2d 586. In addition, the court may not decline to assume 
jurisdiction in order to avoid leaving a minor in the disfavored status 
of a "legal orphan." In re Jerred H. (2004) 121 CA4th 793, 796, 
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17 CR3d 481 (court lacked jurisdiction to hear Welf & I C §388 
motion to revoke order terminating parental rights brought by stepfa-
ther whose anticipated adoption fell through, although court's inabil-
ity to act left minor a "legal orphan"). Also, if the trial court cannot 
grant relief after parental rights have been terminated, neither can 
the reviewing court. See In re Clarissa H. (2003) 105 CA4th 120, 
126, 129 CR2d 223. There is a possibility, however, under In re 
David H. (1995) 33 CA4th 368, 39 CR2d 313, of obtaining relief 
if the person is prevented from appearing at the §366.26 hearing 
through extrinsic fraud. 

IX. FORMS 

§10.121 
	

A. Form: Sample Caption for Pleadings in 
Juvenile Appeals 

COURT OF APPEAL OF THE STATE OF CALIFORNIA 
THIRD APPELLATE DISTRICT 

In re James Q. and Matthew 
Q. 
Persons Coming Under the 
Juvenile Court Law 

 

3 Civ. 

SACRAMENTO COUNTY 
DEPARTMENT OF HEALTH 
AND HUMAN SERVICES, 
Plaintiff and 
Respondent, 

KATHLEEN K., 

Defendant and 
Appellant. 

 

Sacramento County 
Juvenile Court Nos. 

  

   



793 • Appeals and Writs §10.122 

§10.122 	B. Form: Notice of Appeal—Juvenile (Rule 
8.400) (Judicial Council Form JV-800) 

JV-800 
. 	, I,A., , -.AV. Y VA 	 ,.. 	 ..,1,!,,,,, Otac 	 ..., On 	 VIM.): 

	

T=1,Ht114F 	NO 	 ,^A1.10 !,,,...2. 

&MAL !COPE:: r Oc. ,.:: 

A.7- .NEY Fe., ;71,orra;. 

FOR COURT U S E ONLY 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF 

.4.1I ;access: 

Cf,ANDZIF :ME 

ORAN.: 1.1, 

CASE NAME: 

NOTICE OF APPEAL —JUVENILE 
(California Rules of Court, Rule 8.400) 

CA5: 10.11,CR: 

—NOTICE- 

• You or your attorney must fill in items 1 and 2 and sign this form at the bottom of the page. If possible, 
to help process your appeal, fill in items 4-6 on the reverse of this form. 

• Rule 8.400 says that to appeal from an order or judgment, you must file a written notice of appeal 
within 60 days after rendition of the judgment or the making of the order being appealed or in 
matters heard by a referee, within 60 days after the order of the referee becomes final. 

1. I appeal from the findings and orders of the court (specify date of order or describe order): 

2 This appeal is filed by 
a. Appellant (earns). 

b. Address' c. Phone number. 

id Name and address and phone number of person to be contacted (if different from appellant). 

Date. 

on  noun Ultt OF O APP.,...A141 	 A 1000, 

3. Items 4 through 6 on the reverse are fl completed n not completed .  

  

Pagel art 

ran,wwwr for DpiCn91 ,.. 
Calffn NOTICE OF APPEAL—JUVENILE 

(California Rules of Court, Rule 8.400) 

C41 9,100 
vmwavrz..5av 

EB 
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JV•800 
CASE NAME: 
	

CAS 

4. Appellant is the 

a E:-.1 child 

b. =I mother 

a o father 

d. ED guardian 

de facto parent 

f. = county welfare department 

9. E3 district attorney 

h. 	other (state relationship to child or interest in the case): 

5. This notice of appeal pertains to the following child or children (specify number of children included): 

a Name of child: 
Child's date of birth: 

b. Name of child: 
Child's date of birth: 

c. Name of child: 
Child's date of birth: 

d. Name of child: 
Child's date of birth: 

= Continued in Attachment 5. 

S The order appealed from was made under Welfare and Institutions Code section (check all that apply): 

a. Section 360 (declaration of dependency) = Removal of custody from parent or guardian = Other orders 

with review of section 300 jurisdictional findings 
Dates of hearing (specify): 

b. = Section 366.26 (selection and implementation of permanent plan) 

= Termination of parental rights 0 Appointment of guardian 	Planned permanent living arrangement 
Dates of hearing (specify): 

c. = Section 366.28 (order designating a specific placement after termination of parental rights in which a petition for 
extraordinary writ review that substantively addressed the specific issues to be challenged was timely filed and 
summarily denied or otherwise not decided on the merits) 
Dates of hearing (specify): 

d ED Other appealable orders relating to dependency (specify): 
Dates of hearing (specify): 

e. 	Section 725 (declaration of wardship and other orders) 

with reviewof section 601 jurisdictional findings 

with review of section 602 jurisdictional findings 
Dates of hearing (specify): 

f. = Other appealable orders relating to wardship (speedy): 
Dates of hearing (specify): 

g. 	Other (specify): 

,,,7tH6v Jr.31 
	

NOTICE OF APPEAL—JUVENILE 
	

Paget art 

(California Rules of Court, Rule 8490) 	
•EB 

Comment: This form is approved for optional use. 
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§10.123 	C. Form: Sample Petition for Writ of Habeas 
Corpus 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 
APPELLATE DISTRICT, DIVISION 	 

In re 	 ) 	Case No. 	 

__[name]__ 	 ) 	Juvenile Court No. 

on Habeas Corpus 
Related Appeal Pending 

No. 

PETITION FOR WRIT OF HABEAS CORPUS AND/OR 
OTHER EXTRAORDINARY RELIEF 

TO THE HONORABLE __[name]__, PRESIDING JUSTICE, AND 
HONORABLE JUSTICES OF THE COURT OF APPEAL, _ _[num-
ber]_ _APPELLATE DISTRICT, DIVISION _ _[number]_ _: 

Petitioner _ Jname]__, through _ Jhis/her]__ attorney, peti-
tions this Court for a writ of habeas corpus _Jand/or]__ for 
other extraordinary relief, and by this verified petition alleges 
as follows: 

1. Petitioner _ Jname]__ is the _ _[e.g., mother, father]_ _ of 
the minor _ Jname]__, the subject of the dependency proceed-
ings in _Jname of county]__ County Juvenile Court case 
__[number]__. (CT .) 

[If appropriate, add] 

(CT refers to the Clerk's Transcript in the record prepared 
for the related appeal in case number _ Jnumber]__. RT refers 
to the Reporter's Transcript in that record.) 

[Continue] 

The minor is being unlawfully detained by the _Jname of 
county]_ _County Department of Children and Family Services 
(hereafter the Department). 

2. On or about _Jdate]__, the Department _Jinclude facts 
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leading to the Department's petition in the juvenile case, e.g., was 
informed by the mother's parole officer that she had reverted to 
heroin use, was at large, and that a warrant for her arrest had 
been issued]_ _. (CT .) 

3. On _ Jdate]__, the Department filed a petition to adjudge 
the minor a dependent child of the juvenile court under Welfare 
and Institutions Code §_ _[number]_ _. (CT 	) Notice was given 
to the petitioner by the Department _ _[state facts of notice, e.g., 
by mailing the notice to her last known address]_ _. 

4. _ [Continue with statements outlining the procedural history 
of the case, e.g., dates and court rulings at the detention hearing, 
at the adjudication/dispositional hearing, at the six-month review 
hearing, at the 12-month review hearing]_ _. 

[Support these statements with citations to the record.] 

5. _ [Continue with statements concerning the petitioner's circum-
stances and facts that form the basis of petitioner's claims, e.g., 
petitioner wrote to the juvenile court, explaining that she had no 
knowledge of the dependency proceeding, trial counsel unsuccessful-
ly requested reunification services for petitioner and child _ 

[Support these statements with citations to the record.] 

6. On _ jdate]__, the court found by clear and convincing 
evidence that _ _[e.g., it was likely that the minor would be adopted 
and ordered parental rights terminated]_ _. (RT .) 

7. On _ _[date]_ _, petitioner noticed an appeal from the 
termination order. (CT 	.) (Related appeal __[number]__.) 

[State the legal basis for the petition, e.g.:] 

8. Petitioner had a statutory and state and federal constitu-
tional right to the effective assistance of trial counsel in the 
dependency proceedings. Petitioner was deprived of the effec-
tive assistance of trial counsel, who failed to file a modification 
petition (Welf & I C §388) to vacate the findings and order 
antedating the selection and implementation hearing on the 
grounds of defective notice and lack of jurisdiction. 

[Continue with facts supporting this legal position, e.g.:] 

9. Trial counsel had no reasonable tactical reason for his 
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omission. Trial counsel did not investigate the adequacy of 
notice to petitioner. He did not review the juvenile court file 
or petitioner's letter to the court claiming her ignorance of 
the dependency proceedings, and he did not discuss notice 
with petitioner. See Exhibit A, Declaration of __[name of trial 
counsel__. 

[Continue] 

10. Petitioner's pending appeal in case __[number]__ is a 
wholly inadequate legal remedy because petitioner's claims of 
defective notice and lack of jurisdiction have not been preserved 
for appeal as a result of trial counsel's failure to raise them 
below. In re Gilberto M. (1992) 6 CA4th 1194, 1198. 

11. This petition for writ of habeas corpus is a direct attack 
on the termination order primarily directed to errors occurring 
at the earlier hearings. Petitioner can collaterally attack the 
final nonmodifiable orders antedating the termination order 
because _Je.g., the notice defect deprived the juvenile court of 
jurisdiction to make any orders in the proceedings and petitioner 
of the opportunity to avail herself of the protections of the Juvenile 
Court Law]__. 

12. No prior petition for writ of habeas corpus has been 
brought by petitioner relating to the orders complained of in 
this petition. Under the California Constitution, Article VI, §10, 
this Court has original jurisdiction over a petition for writ of 
habeas corpus. Petitioner has filed this petition in the Court 
because of the pendency of her direct appeal. 

13. By this reference, the record on appeal in case __[num-
ber]__, the accompanying arguments and the exhibits are made 
part of this petition as if fully set forth herein. 

WHEREFORE, petitioner requests that this Court: 

1. Consolidate this habeas corpus proceeding with the appeal 
pending in case __[number]__; 

2. Take judicial notice of the record on appeal in case 
__[number]__, under Evidence Code §§452(d)(1), 459; 
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3. Issue an order to show cause why all orders in the 
dependency proceedings should not be vacated; 

4. Alternatively, order an evidentiary hearing at which petition-
er may offer further proof of the allegations in this petition; 
and 

5. Grant petitioner such other and further relief as this Court 
deems just and equitable. 

Date: 	 Respectively submitted, 

_[Signature]_  
Attorney for Petitioner 

VERIFICATION 

I, __[name]__, declare: 

1. I am an attorney licensed to practice before the courts 
of the State of California and am appointed appellate counsel 
for petitioner named in this petition in her related appeal. (Case 
number.) 

2. I have prepared the foregoing petition for writ of habeas 
corpus and know its contents to be true of my own knowledge. 
I have personal knowledge of each and every matter set forth 
in that I have reviewed the record on appeal, reviewed the 
juvenile court file, communicated with petitioner and the 
declarants in the exhibits, and communicated with trial counsel. 
Because these matters are more within my knowledge than 
hers, petitioner is not in a position to verify this petition, 
and I am authorized by petitioner to file this petition on her 
behalf. 

I declare under penalty of perjury that the foregoing is true 
and correct. 

Executed on _Jdate]__, at __[place]__. 

[Signature] 
Attorney for Petitioner 
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MEMORANDUM IN SUPPORT OF PETITION 

The Petition for Writ of Habeas Corpus Is Available to Directly 
Attack the Termination Order and Collaterally Attack the Final 
Nonmodifiable Antecedent Orders in the Dependency Proceed-
ings Issued Without Notice to Petitioner and the Jurisdiction of 
the Juvenile Court 

A timely appeal has been noticed from the order terminating 
petitioner's parental rights (Petn., para.  ). The basis for 
challenging the termination order is the juvenile court's lack of 
jurisdiction as a result of statutorily and constitutionally defec-
tive notice to petitioner of the antecedent dependency proceed-
ings. Necessarily, this contention calls into question the propri-
ety of the orders made at each hearing preceding the selection 
and implementation hearing (WeIf & I C §366.26) as well as the 
termination order. Petitioner's claims cannot be presented on 
her appeal, because they were not preserved by trial counsel, 
who failed to petition to vacate the findings and orders in the 
action prior to the selection and implementation hearing (Petn., 
para.  ). (See argument below on defective notice and jurisdic-
tional claims.) Ansley v Superior Court (1986) 185 CA3d 477, 
487. See also In re Gilberto M. (1992) 6 CA4th 1194, 1198. 

By this petition for writ of habeas corpus, two attacks are 
mounted: (1) a direct attack concurrently with the pending 
appeal on the termination order (Welf & I C §366.26(b)(1)); and 
(2) a collateral attack on the underlying detention, adjudication, 
disposition, and review hearing findings. The two attacks are 
inextricably connected: The termination order cannot stand if 
the underlying findings and orders are vacated. This Court has 
jurisdiction to address both attacks. 

"Habeas corpus may not be used to collaterally attack a 
final nonmodifiable judgment in an adoption-related action 
where the trial court had jurisdiction to render the final 
judgment." Adoption of Alexander S. (1988) 44 C3d 857, 867. 
That holding arose in a case in which a parent failed to appeal 
from a judgment denying her petition to withdraw consent to 
the adoption of her child. In her appeal from a subsequent 
and separate action, the parent included her belated claims 
from the judgment denying withdrawal of consent. 44 C3d at 
859, 863. Instead of that final nonmodifiable judgment in a 
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separate action, at issue here are several consecutive orders 
or judgments entered in a single adoption-related action that, 
except for the last, are final. Even absent that distinction, 
Alexander S. does not foreclose the review sought by petitioner. 

First, habeas corpus can be used to directly attack a nonfinal 
order terminating parental rights as is being done here. In In 
re Meranda P. (1997) 56 CA4th 1143, the court held that an 
order terminating parental rights under WeIf & I C §366.26(b)(1) 
is a final nonmodifiable order (WeIf & I C §366.26(4) in an 
adoption-related action and, if issued by a court with subject 
matter jurisdiction over the cause, may not be collaterally 
attacked by petition for writ of habeas corpus averring ineffec-
tive assistance of appointed trial counsel filed during the 
pendency of an appeal from the termination order. 56 CA4th 
at 1162. The holding is erroneous for two reasons: (1) An order 
terminating parental rights is not final until expiration of the 
appeal period or determination of the appeal. People v Rossi 
(1976) 18 C3d 295, 302, 134 CR 64 ("[u]ntil the determination 
of the appeal, the proceeding is pending in court, and the 
judgment does not become final until affirmed by the appellate 
court"). According to Meranda P., despite the timely appeal 
from it, the termination order was final because the appeal 
was bogus. In re Meranda P. (1997) 56 CA4th 1143, 1163. The 
appeal was not successful, but it can hardly be characterized 
as bogus, given the 13-page opinion spent on it. 56 CA4th 
at 1146. (2) A petition for writ of habeas corpus filed concurrent-
ly or consolidated with a timely appeal from an order terminat-
ing parental rights for the identical purpose of challenging that 
judgment is not a collateral attack. As explained in People v 
Beach (1987) 194 CA3d 955, 967 n8, 240 CR 50 (la] direct attack 
`is . . . a proceeding instituted for the specific purpose of 
vacating, reversing or otherwise attacking the judgment (or 
order)" (8 Witkin, California Procedure, Attack on Judgment 
in Trial Court §1 (4th ed 1997), italics in original). 

Second, habeas corpus can be used to attack final nonmodifi-
able orders in a dependency action culminating in termination 
of parental rights where the trial court lacked jurisdiction to 
render them. In Alexander S., the Court did not specify whether 
the requisite jurisdiction is fundamental or personal. Adoption 
of Alexander S. (1988) 44 C3d 857, 867. In Meranda P., the 
court inserted the "subject matter" qualifier. In re Meranda P. 
(1997) 56 CA4th 1143, 1162. See also Mauro B. v Superior Court 
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(1991) 230 CA3d 949, 953, 281 CR 507 (use of extraordinary 
writ to review appealable order or judgment after expiration 
of appeal period is barred in absence of special exculpatory 
circumstances, e.g., when trial court acted in excess of 
jurisdiction because adequate notice not afforded). But for trial 
counsel's failure to raise the antecedent notice defects and 
make a special appearance in the action, the juvenile court 
did not have jurisdiction to make the termination order. 
Alexander S. did not decide whether trial counsel's ineffective-
ness for failure to preserve a parent's right to direct appeal 
entitles a parent to collateral review of final nonmodifiable 
orders in an adoption-related case. Adoption of Alexander S., 
(1988) 44 C3d 857, 866 (parent "never raised the issue of 
ineffective assistance of counsel in her appellate briefs"). (Italics 
in original.) A decision is not authority for propositions not 
considered. Canales v City of Alviso (1970) 3 C3d 118, 127 
n2. The Meranda P. court mistakenly decided it did do so. In 
re Meranda P. (1997) 56 CA4th 1143, 1164. See In re Gilberto 
M. (1992) 6 CA4th 1194, 1198; compare Gilberto with In re 
DeJohn B. (2000) 84 CA4th 100, 100 CR2d 649. Thus, the appeal 
from that order is not "bogus"; rather, it is not available for 
presentation of petitioner's claims. 

"A collateral attack is indirect: It is made, not in a proceeding 
brought for the specific purpose of attacking the judgment [or 
order] but in some other proceeding having a different pur-
pose." (8 Witkin, California Procedure, Attack on Judgment in 
Trial Court §6 (italics in original).) 

To be distinguished is In re Meranda P. (1997) 56 CA4th 1143, 
in which a collateral attack on final nonmodifiable orders 
antedating a termination order that was based on claims of 
nonexistent or inadequate legal representation was disallowed 
under the waiver doctrine and the collateral relief prohibition. 
56 CA4th at 1146. According to that decision, neither claim, 
if proved, deprived the parent of the protections of the statutory 
scheme because she appeared and participated in the depen-
dency action. 56 CA4th at 1154. Unlike that parent, petitioner, 
not having received statutory and constitutional notice of the 
action, was wholly prevented from availing herself of the 
protections of the Juvenile Court Law. WeIf & I C §200 et seq. 

The determination of trial counsel's ineffectiveness obviously 
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requires an evaluation of the merits of petitioner's claims of 
lack of notice and jurisdiction. See argument below. 

Then, when petitioner was notified of the action, appeared 
and was appointed counsel, the latter squandered petitioner's 
grounds to vacate the antecedent orders and prevent the 
selection and implementation hearing by failing to raise the 
notice and jurisdictional defects. (Petn., para. .) 

Like its predecessors, Meranda P. did not create an absolute 
bar to collateral attacks. In re Janee J. (1999) 74 CA4th 198, 
208. Subsequently, in In re Cathina W. (1998) 68 CA4th 716, 
the same court allowed—on appeal from a termination order—a 
collateral attack of antecedent and final nonmodifiable orders 
on the ground that the failure to timely seek review of those 
orders arose from a notice defect in the dependency proceed-
ings. 68 CA4th at 722. See also In re Maria S. (2000) 82 CA4th 
1032, 1038; In re Rashad B. (1999) 76 CA4th 422, 450. 

These two decisions demonstrate a case-specific flexibility 
in the application of the collateral relief bar in adoption-related 
cases. In re Janee J. (1999) 74 CA4th 198, 208. A circumstance 
that excepts a case from the application of that bar is a "defect 
that fundamentally undermines the statutory scheme so that 
the parent would have been kept from availing himself or herself 
of the protections afforded by the scheme as a whole." In re 
Janee J., supra. The failure to give a parent the required notice 
of the Cal Rules of Ct 8.452 writ right) is such a circumstance 
because a parent is thereby prevented from availing him- or 
herself of the protections of the statutory scheme. In re Cathina 
W. (1998) 68 CA4th 716, 719. By extension, the failure to provide 
petitioner with the notice of the dependency proceedings 
required by statute and the state and federal constitutional due 
process clauses, together with trial counsel's failure to preserve 
that claim below for direct appeal, similarly deprived petitioner 
and excepts her petition for writ of habeas corpus from the 
collateral attack bar. 

EXHIBIT A 

DECLARATION OF_ _[NAME OF ATTORNEY]_ _ 

I, _ jnameL, declare as follows: 

1.1 am an attorney licensed to practice before the courts 
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of the State of California and was trial attorney for petitioner 
__[name]__ herein. The information set forth here is of my 
own personal knowledge and, if called as a witness to testify, 
I could competently testify to the same. 

2. _ _[Continue with facts concerning representation of the petition-
_ 

I declare under penalty of perjury that the foregoing is true 
and correct. Executed on _ _[date]_ _, at _ _[place]_ _, California. 

_[Signature]_  
Declarant 

EXHIBIT B 

DECLARATION OF _ _[NAME OF PETITIONERL_ 

I __[name]__, am the _ _[state relationship to child, e.g., 
mother]_ _ of __[name]__, the subject of the dependency 
proceedings in _ [name of county]__ County Juvenile Court, 
case __[number]__. 

Continue with statements of facts supporting the petition, e.g., 

I had no knowledge of the dependency proceedings until 
I was contacted in state prison on _Jdatel__, by a social 
worker. 

[Continue] 

I declare under penalty of perjury that the foregoing is true 
and correct. 

Executed on _ _[date]_ _, at _ _[place]_ _ 

_[Signature]_  
Declarant 

Comment: See discussion in §10.113. 
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§10.124 D. Form: Notice of Intent to File Writ Petition 
and Request for Record (Rule 8.450) 
(Judicial Council Form JV-820) 

JV-820 
d-2,12, OR 2,111, vvITHr. 2,7 	 (/1,rd., S.ddkr d 	Ar dd.r:cmt 

TF1 F.,1111F NO 

A-1,12/1 2,021,11".2 

FOR COURT USE ONLY 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF 
21,EET 22CRESS. 

1.1;1. IC .132RESE 

err.mo or coo: 

22.11 ,111- NOSE 

CASE NAME: 

NOTICE OF INTENT TO FILE WRIT PETITION 
AND REQUEST FOR RECORD TO REVIEW ORDER SETTING A HEARING 

UNDER WELFARE AND INSTITUTIONS CODE Section 366.26 
(California Rules of Court, Rule 8.450) 

CA5E1111212E, 

NOTICE 
The juvenile court has decided It will make a permanent plan for this child which may result in the 
termination of your parental rights and adoption of the child, If you want an appeals court to review the 
juvenile court's decision, you must first tell the juvenile court by filing a Notice of Intent You may use this 
form as your Notice of Intent. In most cases, you have only 7 days from the court's decision to file a Notice 
of Intent. Please see page 2 for your specific deadline for filing this form. 

1. Petitioners name: 

2 Petitioners address: 

3. Petitioners phone number: 

4. Petitioner is 

a.E]  parent (name): 

b. Li guardian 

c. [=1 county welfare agency 

d. E=1 child 
e. I-1  other (dace relationship to chid or interest in the case): 

5. Child's name: 	 Child's date of birth: 

6. a. On (date): 	 the juvenile court made an order setting a hearing under Welfare and Institutions Code 
section 366.26. Petitioner intends to file a writ petition to challenge the findings and orders made by the court on that date and 
requests that the clerk assemble the record. 

b. List all known dates of the hearing that resulted in the order: 

7. The hearing under Welfare and Institutions Code section 36626 is set for (date, if knov/n): 

Date: 

(1,F2 11; 222g 11.1F) 	 ($1011,URE OF O FE1TIONER O^ 22 .2A70211e, 

The Notice of intent to File Writ Petition must be signed by the person intending to file the writ petition, or, if it is to be 
filed on behalf of the child, by the child's attorney of record. See the back of this form for more information. 

PLEASE READ THE BACK OF THIS FORM FOR IMPORTANT INFORMATION AND DEADLINES 

Page 1 d2 

Fdrn Addod U NOTICE OF INTENT TO FILE WRIT PETITION AND REQUEST 
FOR RECORD TO REVIEW ORDER SETTING A HEARING 

UNDER WELFARE AND INSTITUTIONS CODE Section 366.26 
(California Rules of Court, Rule 8.450) 

11h1fda ardInOaoxs 	 3,CE 

IS Ce 
	

y'' t r/ 41, 
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by Cal Rules of Ct 38-38.1. As of January 1, 2007, Rule 38 and 
Rule 38.1 are renumbered as Cal Rules of Ct 8.450 and 8.452, respec-
tively. Rule 8.450, like former Rule 38, restates portions of former 
Rule 39.1B that provided for a notice of intent file a writ petition. 
Rule 8.452, like former Rule 38.1, restates provisions of former Rule 
39.1B that provided for the writ itself. As of this writing, the Judicial 
Council form had not been amended to reflect this rule change. 
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§10.124A E. Form: Notice of Intent to File Writ Petition 
and Request for Record (Rule 8.454) 
(Judicial Council Form JV-822) 

JV-822 
ATOMIC, 0: FART" WT ■ IOUTAT-C,C1(Nems, ,i,e,Jsrmontw, and zda..): 

TE13-110HE NO'. 	 Pin IC. C.:pin.? 
4141,01.1.t. C.,,c...74: 

ATTORNEY 0R rVirret 

FOR COURT USE ONLY 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF 
,IHEL I ,,O0Hti::: 

,,,LPIS AOD,ESS. 

0 TY are ZIP COX: 

E,ANCH kt.E: 

CASE NAME 

NOTICE OF INTENT TO FILE WRIT PETITION AND REQUEST FOR RECORD 
TO REVIEW ORDER DESIGNATING OR DENYING SPECIFIC PLACEMENT 
OF A DEPENDENT CHILD AFTER TERMINATION OF PARENTAL RIGHTS 

(California Rules of Court, Rule 8A54) 

`,.,".., 

NOTICE 

The juvenile court has ordered or denied a specific placement for this child. If you want an appeals court to 
review the Juvenile courts decision, you must first tell the juvenile court by filing a Notice of Intent. You may use 
this form as your Notice of Intent. In most cases, you have only 7 days from the courts placement decision to file 
a Notice of Intent Please see page 2 for your specific deadline for filing this form. 

1. Petitioner's name: 

2. Petitioner's address: 

3. Petitioner's phone number: 

4. Petitioner is 

a. child's caretaker (specify dates in your care): 

b. = chid 
c. I:13 county welfare department 

d. legal guardian 

e. other (state relationship to child or interest in fire case): 

5. Child's name: 	 Child's date of birth. 

6. a On (date): 	 the juvenile court terminated parental rights under Welfare and Institutions Code 

section 366.26. 

Is On (date) - 	 the court made a specific placement order or denied a specific placement request 
that the dependent child is to reside in, be retained in, or be removed from a specific placement Petitioner intends to file a writ 

petition to challenge the specific placement order or the denial of a specific placement request made by the court on that date 

and requests that the cleric assemble the record. 

Date.  

(r,PF OR PP, .1, 1 (.1. 	 crier 

The Notice of Intent to File Writ Petition must be signed by the person intending to file the writ petition, or, If It Into be 
filed on behalf of the child, by the child's attorney of record. See the back of this form for more information. 

PLEASE READ THE BACK OF THIS FORM FOR IMPORTANT INFORMATION AND DEADLINES 
Paper of 

A.R:ac far Clicra ,  err 

JV:212n' : r 11egl 
NOTICE OF INTENT TO FILE WRIT PETITION AND REQUEST FOR r os of O x ru ,51. 

RECORD TO REVIEW ORDER DESIGNATING OR DENYING 	
Pul 

,,00tepraCapv 

SPECIFIC PLACEMENT OF A DEPENDENT CHILD AFTER 	QEB 
TERMINATION OF PARENTAL RIGHTS 

(California Rules of Court, Rule 8.454) 
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JV-820 
WHAT WILL HAPPEN AT THE HEARING TO MAKE A PERMANENT PLAN? 

• The court may order the termination of parental rights and adoption of the child. 
• The court may order a legal guardianship for the child. 
• The court may order a permanent plan of placement of the child with a fit and willing relative. 
• The court may order a permanent plan of placement of the child in a foster home. 
The above options are listed in the normal order of preference, because the main goal is to give the child 
a stable and permanent living situation. 

SEE WELF. & INST. CODE, § 366.26 FOR MORE INFORMATION 

HOW DO I CHALLENGE THE COURT'S DECISION TO SET A HEARING TO MAKE 
A PERMANENT PLAN? 

• File this Notice of Intent to File Writ Petition and Request for Record in the juvenile court within the 
time specified below in the next box. This will let the court know you intend to file a writ petition, and 
the court will prepare the record. 

• You will be notified after the record is filed in the Court of Appeal, and you will get copies of the 
record. You have 10 days after the record is filed in the Court of Appeal to file and serve your 
writ petition. 

• You may use the optional Judicial Council form JV-825 to complete your writ petition, or, if you have 
an attorney, your attorney can write the writ petition for you. 

• After you file a writ petition in the Court of Appeal, you must send copies of the petition to all of the 
parties in the case, to the child's CASA volunteer, to the child's present caregiver, and to any de 
facto parent who has standing to participate in the juvenile court proceedings. With your writ petition, 
you must file a Proof of Service confirming you have sent a copy of the petition to these people. 
SEE WELF. & INST. CODE, § 366.26 (1); CAL. RULES OF COURT, RULES 8.450-8.452 

WHEN DO I HAVE TO FILE MY NOTICE OF INTENT TO FILE WRIT PETITION AND 
REQUEST FOR RECORD? 

• If you were present when the court set the hearing to make a permanent plan, you must file the 
Notice of Intent within 7 days from the date the court set the hearing. 

• If you were not present in court but were given notice by mail of the court's decision to set a hearing 
to make a permanent plan and you live in California, you must file the Notice of Intent within 12 days 
from the date the clerk mailed the notification. 

• If you were not present in court but were given notice by mail of the court's decision to set a hearing 
to make a permanent plan and you live in a state other than California, you must file the Notice of 
Intent within 17 days from the date the clerk mailed the notification. 

• If you were not present in court but were given notice by mail of the court's decision to set a hearing 
to make a permanent plan and you live outside the United States, you must file the Notice of Intent 
within 27 days from the date the clerk mailed the notification. 

• If you are a party in a custodial institution you must give the Notice of Intent to custodial officials for 
mailing within the time specified in this box. 

SEE CAL. RULES OF COURT, RULES 8.450, 5.540(c) 
• If the order setting the hearing was made by a referee not acting as a temporary judge, you have an 

additional 10 days to file the Notice of Intent. 
SEE WELF. & INST. CODE, §§ 248.252; CAL. RULES OF COURT, RULE 5.538 and rule 5.540 

SIGNATURE ON NOTICE OF INTENT 
• Must be signed by the person who intends to file the writ petition, or 
• If petition will be filed on behalf of a child, by the child's attorney, or 
• The reviewing court may waive this requirement for good cause on the basis of a declaration by the 

attorney of record explaining why the party could not sign the notice. (Cal. Rules of Court, rule 
8.450(0(4) 

Anuay l .71 NOTICE OF INTENT TO FILE WRIT PETITION AND REQUEST 
FOR RECORD TO REVIEW ORDER SETTING A HEARING 

UNDER WELFARE AND INSTITUTIONS CODE Section 366.26 
(California Rules of Court, Rule 8.450) 

@EB  Page' 

Comment: This form is approved for optional use. For discussion 
of requirements for filing the Notice of Intent, see §§10.96-10.98. 
Note that as of January 1, 2005, Rule 39.1B was repealed and replaced 
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JV-822 
HOW DO I CHALLENGE THE COURT'S PLACEMENT DECISION AFTER TERMINATION OF 

PARENTAL RIGHTS? 
• File this Notice of intent to File Writ Petition and Request for Record in the juvenile court within the 

time listed below in the next box. This will let the court know you intend to file a writ petition, and the 
court will prepare the record. 

• You will be notified after the record is filed in the Court of Appeal, and you will get a copy of the record. 
You have 10 days after the record is filed in the Court of Appeal to file and serve your writ 
petition. 

• You may use the optional Judicial Council form JV-625 to complete your writ petition, or, if you have 
an attorney, your attorney can write the writ petition for you. 

• After you file a writ petition in the Court of Appeal you must send a copy of the petition to all of the 
parties in the case, to the child's CASA volunteer, to the child's present caregiver, and to any de facto 
parent who has standing to participate in the juvenile court proceedings. 

SEE CAL. RULES OF COURT, RULES 8.454-8.456 

WHEN DO I HAVE TO FILE MY NOTICE OF INTENT TO FILE WRIT PETITION AND REQUEST FOR 
RECORD? 

• If you were present when the court granted or denied the specified placement, you must file the Notice 
of Intent within 7 days from the date the court granted or denied the specified placement. 

• If you were not present in court but were given notice by mail of the court's decision to grant or deny 
the specified placement, you must file the Notice of Intent within 12 days from the date the clerk 
mailed the notification. 

• If the order granting or denying the specific placement was made by a referee not acting as a 
temporary judge, you must file the Notice of intent within 17 days from the date the court set the 
hearing. 

SIGNATURE ON NOTICE OF INTENT 
• Must be signed by the person who intends to file the writ petition, or 
• If petition will be filed on behalf of a child, by the child's attorney, or 
• The reviewing court may waive this requirement for good cause on the basis of a declaration by the 

attorney of record explaining why the party could not sign the notice. (Cal. Rules of Court, rule 
8.450(e)(3).) 

• (California Rules of Court, Rule 8.4541 

IR6w..an.r,1,2)17, 1 NOTICE OF INTENT TO FILE WRIT PETITION AND REQUEST FOR 
RECORD TO REVIEW ORDER DESIGNATING OR DENYING 
SPECIFIC PLACEMENT OF A DEPENDENT CHILD AFTER 

TERIVIINATION OF PARENTAL RIGHTS 

@Eri  Pape3 of 2 
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§10.125 	F. Form: Petition for Extraordinary Writ (Rules 
8.452, 8.456) (Judicial Council Form JV-825) 

TO BE FILED IN THE COURT OF APPEAL UV-825 
Tart or aus al 	 ilurrber 

COURT OF APPEAL, 	 APPELLATE DISTRICT, DIVISION 

In on the Matter of. 

(Name and date of bkthof subject child or children) 

Petitioners 

Superior Court of California, County of 

Respondent 

Reel Party in Interest 

(AZ nruua; 
	

1 

L 
	

J 

Superior Court No. 

Superior Court No. 	  

1:::1 Related Appeal Pending 
Appellate Cart No. 	  

PETITION FOR EXTRAORDINARY WRIT 
(California Rules of Court, Rules 8.452, 8456) 

= STAY REQUESTED (see item 11). 

INSTRUCTIONS—READ CAREFULLY 

• Read the entire form before completing any items. 

• This petition must be clearly handprinted in ink or typed, 

• Complete all applicable hems in the proper spaces. If you need additional space, add 
an extra page and mark the additional page box. 

• If you are filing this petition in the Court of Appeal, file the original and 4 copies. 

• If you are fling this petition in the California Supreme Court, file the original and 10 copies 

• Notify the clerk of the court in writing if you change your address after filing your petition. 

Individual Courts of Appeal or the Supreme Court may require documents other than or in addition to this form. Contact the clerk of the 
reviewing court for local requirements. 

Pagel of 5 

ram Ato .o.d 0,4knal Use 
CocoalJWai 
Fr, 	 .on",: 

PETITION FOR EXTRAORDINARY WRIT 
(California Rules of Court, Rules 8.452, 8.456) 

111,a16:10 CIA 	 Ztt.2e 3■35 2i. 
Cal. Russ a' 	 8.452, 

cap.,  
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JU-825 
CASE NAME: CASE HUMBER 

  

1. This Petition for Extraordinary Writ (Juvenile Dependency) is filed on behalf of petitioner. 

a. Name: 

Is Address: 

c. Phone number. 

2. Petitioner is the 
a = child 

b. El mother 

c. = father 
d.E3 guardian 

e. El  de facto parent 

f. ED county welfare department 

5. ED district attorney 
h. ED other (state relationship to child or interest in the case): 

3. The Petition for Extraordinary Writ (Juvenile Dependency) pertains to the following child or children (specify number of 
children)' 

a. Name of child: 
Child's date of birth: 

b. Name of child: 
Childs date of birth: 

c. Name of child: 
Child's date of birth: 

d. Name of child: 
Child's date of birth: 

ED Continued in Attachment 3. 

4 This pennon seeks extraordinary relief from the order of (name): 

a. El  setting a hearing under Welfare and Institutions Code section 36616 to consider termination of parental rights, 
guardianship, or another planned permanent Itnng arrangement 

OR 

b. El designating a specific placement after a placement order under Welfare and Institutions Code section 366.28. 

OR 

c. El  other (specify): 

5. The challenged order was made on (date of hearing): 

6. The order was erroneous on the following grounds (speci8t): 

7. a. ll  Supporting documents are attached. 

b. = Because of exigent circumstances, supporting documents are not attached (explain): 

8. Summary of factual basis for petition (Petitioner need not repeat facts as they appear in the record. Petitioner must reference each 
specific portion of the record. its significance to the grounds alleged and disputed aspects of file record): 

= Additional pages attached. 

N{25 [Rw. Jmuz y 1. 2001 PETITION FOR EXTRAORDINARY WRIT 
(California Rules of Court, Rules 8.452, 8.561 
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JV-826 
CASE NAME 
	

CASE 

9. Points and authorities in support of the petition are attached (number of pages attached): 

10.Petitioner requests that this court direct the trial court to (check all that apply): 

a. n Vacate the order for hearing under section 366.26. 

b.C3 Vacate the order designating a specific placement after termination of parental rights under section 366.28. 

c. n Remand for hearing. 

d. n Order that reunification services be 
n provided = continued. 

e. Order visitation between the child and petitioner. 
1. In Return or grant custody of the child to petitioner. 
5. Q Terminate dependency. 

h. n Other (specify): 

11.n Petitioner requests a temporary stay pending the granting or denial of the petition for extraordinary writ. 

a. Hearing date (must specify): 
b. Reasons for stay (specify): 

n Additional pages attached. 

t2. Total number of pages attached: 	 

13. I am the n petitioner n attorney for petitioner. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct, except for 
matters that are stated on my information and belief, and as to those matters, I believe them to be true. 

Cate 

    

Address 

7"PE OR PMPIT NAME; 

 

.S.G,TUPS CS 	 PDT C NEP. 	 STCRHEM 

PETITION FOR EXTRAORDINARY WRIT 
(California Rules of Court, Rules 8A52, 9.456) 

tkEB  Pape 9 of 5 
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JV-825 
CASE NAME: 

PROOF OF SERVICE 
I served a copy of the foregoing Petition for Extraordinaty Wit (Juvenile Dependency) on the following persons by personally 
delivering a copy to the person served, OR by delivering a copy to a competent adult at the usual place of residence or business of the 
person served and thereafter mailing a copy by first-class mat to the person served at the place where the copy was delivered, OR by 
placing a copy in a sealed envelope and depositing the envelope directly in the United States mail with postage prepaid or at my place 
of business for same-day collection and mailing with the United States mail, following our ordinary business practices with which I am 
readily familiar: 

1. Respondent court 
a. Name and address: 

b. Date of service: 
a Method of service: 

2. ED Social worker 	Probation officer 

a Name and address 

b. Date of service: 
c. Method of service: 

S. ED Mother 	Father Q Legal guardian 

a. Name and address: 

b. Date of service: 
c. Method of service: 

4. Q Mother 	Father Q Legal guardian 

a. Name and address 

b. Data of service: 
c Method of service: 

5. 0 Mother = Father 	Legal guardian 

a. Name and address: 

b. Date of service: 
c. Method of service: 

6. Child (if 10 years of age or older) 

a Name and address. 

b. Date of service. 
c. Method of service. 

Attorney for party 

a Name and address: 

b. Date of service: 
a Method of service: 

Attorney for party 

a. Name and address 

b Date of service: 
c. Method of service: 

Attorney for party 

a Name and address: 

b. Date of service. 
a Method of service: 

Attorney for party 

a. Name and address: 

b. Date of service: 
a Method of service: 

Attorney for party 

a. Name and address: 

b. Date of service: 
a Method of service: 

..v425 ■13er Jartar.2C771 PETITION FOR EXTRAORDINARY WRIT 
(California Rules of Court, Rules 5.452, 8.458) 

@Ft vagea es 



813 • Appeals and Writs 
	

§10.125 

JV-825 
CASE NAME 
	 • MR.17 

7, ChM (if 10 years of age or older) 

a Name and address. 

b. Date of service: 
c. Method of service: 

Attorney for part 

a. Name and address: 

b. Date of service: 
o. Method of service: 

8 ED Child's sibling n CASA n Tribe/Bureau of Indian Affairs n Indian custodian = Grandparent 

ni Child's caregiver ni De facto parent 

a. Name and address: 

b. Date of service' 
c. Method of service: 

9. ED Child's sibling n CASA n Tribe/Bureau of Indian Affairs (=I Indian custodian n Grandparent 

= Child's caregiver n De facto parent 

a. Name and address: 

b. Date of service: 
c. Method of service: 

10. Other (specify): 

a Name and address: 

b. Date of service: 
c Method of service' 

11. Other (specify): 

a Name and address: 

b. Date of service: 
c. Method of service: 

12. At the time of service I was at least 18 years of age and not a party to this cause. I am a resident of or employed in the 
county where the mailing occurred. My residence or business address is (specify): 

I declare under penalty of perjury under the laws of the State of California that the foregoing and all attachments are true 

and correct 

Date: 

TPCORP,IN 

ro. ,20771 
	

PETITION FOR EXTRAORDINARY WRIT 	 ;GIB "''°'s 
(California Rules of Court, Rules 8A52, B.456) 

Comment: This form is approved for optional use. For discussion 
of form and contents of Rule 8.452 writ petitions, see §§10.101-
10.102. 



In re the Matter of 

(Name and elate &birth ofsubject child or children) 

Petitioners 

v. 

Superior Court of California, County of 

Respondent 

Real Party in Interest 

1 

L 

Superior Court No. 

Superior Court No.  

= Related Appeal Pending 

Appellate Court No. 

DENIAL OF PETITION 
(California Rules of Court, Rules 8.452, 8.456) 

§10.126 	 California Juvenile Dependency Practice • 814 

§10.126 	G. Form: Denial of Petition (Rules 8.452, 8.456) 
(Judicial Council Form JV-826) 

TO BE FILED IN THE COURT OF APPEAL 
	

J U.826 
Cmrt of A.p.e1Cma 14Lrt,e .  

COURT OF APPEAL. 	 APPELLATE DISTRICT DIVISION 

BY THE COURT: 

Petition is denied because 

a. Q it was not fled in a timely manner. 

b. Z failed to address the specific issues to be challenged or to suppod the challenge vAth en adequate record. 

c. 0 petitioner has presented no evidence that the client authorized the petition. 

Date: 

,UC cur. OTICCR 

Page tall 

rmAcp.ovocl tor ,ptitnA Use 
J.diclat,ulai or ca 1,3rMa 

J. 

DENIAL OF PETITION 	 Institunns 	 3$ , 2,  F,,,6  
,115E 

(California Rules of Court, Rules 8A52, 8.458) 	(E[3, PulasCourt. .> 8152, 
Tagov 

Comment: This form is approved for optional use. See §10.107. 
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§10.127 	H. Form: Notice of Action (Rule 8.452) 
(Judicial Council Form JV-828) 

TO BE FILED IN THE COURT OF APPEAL ,A1-828 
uuri VAIPA8 	 Nuntwr(mr,,,nc.) 

COURT OF APPEAL, 	  APPELLATE DISTRICT, DIVISION 

In re the Matter of: 

(Warne and dale of birth or subject unite or unikiren) 

Petitioners 

v. 

Superior Court of California, County of 

Respondent 

Real Party in Interest 

BY THE COURT: 

The following order to Show Cause or Alternative Writ is issued: 

7LESTA.VP., 

L 

Superior Court No. 	  

Superior Court No. 	  

= Related Appeal Pending 

Appellate Court No. 	  

NOTICE OF ACTION 
(California Rules of Court, Rule 8.452) 

1. = Response shall be fled under rule 8.452(c)(2)(8) of the California Rules of Court, within 10 days after the filing of the writ 
petition. Oral argument will not be granted unless requested by party. 

2, = Hearing in trial court pursuant to Welfare and Institutions Code section 366.26 is stayed. 

3. 	Other (specify): 

Date: 

(Signature) 

Paget CR1 

lor upuue US. 
.muaa couru,n_wnc„r NOTICE OF ACTION 

(California Rules of Court, Rule 8.452) 
ictEB 

Comment: This form is approved for optional use. See §10.107. 
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§10.128 X. CHECKLIST: TOPICS TO DISCUSS WITH 
TRIAL COUNSEL 

Appellate counsel should be sure to cover the following topics 
with trial counsel (see §10.24): 

Current addresses for the client. 

Trial counsel's interpretation of why the appeal was filed. 

Issues that trial counsel thinks are important to raise. 

Matters that were raised at the bench or in chambers and 
were not reported. 

Whether counsel has copies of exhibits that have not already 
been made part of the record. 

Whether counsel can assist the appeal by filing a request 
for a stay. 

Whether counsel can improve the client's position by filing 
a petition to modify. 

Whether trial counsel can pursue a writ instead of appellate 
counsel pursuing the appeal. 

Advice to trial counsel to preserve the present issue by con-
tinuing to contest it in subsequent proceedings and to file 
notice of appeal from subsequent adverse decisions. 

Advice to trial counsel to inform the client of the adverse 
consequences of not continuing to contest the issue at subse-
quent hearings. 

Investigation of allegations or questions of ineffective assis-
tance of trial counsel. 




