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ARGUMENT 

I.  Standard of Review 

Before addressing the Defendant Social Workers’ specific arguments, it is 

important to bear in mind the appropriate standards to be used when reviewing the 

summary-judgment record. Summary judgment is improper in this case if a 

material question of fact exists about whether Defendants Cash and Cramer had 

reasonable cause to believe that the Loudermilks’ children faced an immediate 

threat of serious physical injury based on all of the information they possessed on 

March 9, 2005. Wallis v. Spencer, 202 F.3d 1126, 1138 (9th Cir. 2000). 

Reasonable cause and related questions are all questions of fact to be determined 

by the jury. Id. 

 Accordingly, “[s]ummary judgment in favor of the defendants is improper 

unless, viewing the evidence in the light most favorable to the plaintiffs, it is clear 

that no reasonable jury could conclude that the plaintiffs’ constitutional rights were 

violated.” Id. Under this standard, summary judgment was “improper in Wallis in 

part because ‘a material question of fact exists regarding whether . . . there was 

reasonable cause to believe, on the basis of the information in the possession of the 

. . . police officer, that the . . . children faced an immediate threat of serious 

physical injury or death.’” Mabe v. San Bernardino County Dep’t of Public 

Services, 237 F.3d 1101, 1108 (9th Cir. 2001), quoting Wallis, 202 F.3d at 1138. 
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 “It has long been established that consent to search must be given freely and 

voluntarily. Whether consent was voluntarily given must be determined by 

evaluating the totality of the circumstances and the government has the burden of 

proof.” Crowe v. County of San Diego, 608 F.3d 406, 437 (9th Cir. 2010) (internal 

citations omitted). 

II. Cash, Cramer’s, and Rhodes Own Actions Make them Liable 

 The Defendant Social Workers, Rhonda Cash and Jenna Cramer, argue in 

their brief that they should be held liable only for their own actions and not those 

of Cash’s other subordinate, Brenda Cagle, who is not a party to this case. 

Appellee’s Response Brief at 15-16 [hereinafter “App. Resp. Br.”]. 

 We agree.  

 When considering Rhonda Cash’s actions, it is beyond debate that a 

reasonable jury could find that she lacked reasonable grounds to conclude that the 

children were in such imminent danger that she was justified to remove them from 

the custody of their parents. Moreover, Rhonda Cash’s own actions could lead a 

reasonable jury to find that the threat to take the children into state custody was 

nothing more than a tactic to coerce the Loudermilks into allowing her inside the 

house so that she could wrap up a stale investigation.  



 
- 3 - 

 
 

A.  Defendant Rhonda Cash’s Actions Demonstrate Her Liability. 

 The following actions (and considered inactions) may all be attributed to 

Rhonda Cash in the days, weeks, and months leading up to the events of March 9, 

2005: 

 Defendant Rhonda Cash was Brenda Cagle’s supervisor. App. Resp. Br. at 

5. Cash received and reviewed the initial anonymous report on January 7. (ER-227, 

7). The anonymous report said that “Dad is a handy man and he built the home the 

family is living in. The home has not been completed. There is exposed wiring and 

wall sockets throughout the home.” (ER-369, 2). 

 Cash assigned the case to Cagle and then monitored the progress of the 

investigation. Id. The initial report was classified as a priority 2, which meant that 

Cagle had 48 hours to respond to the report. Id. Cash believed Cagle was a 

“particular worker” who always responded to reports quickly. (ER-227-28, 22). In 

context, it is clear that Cash’s description of Cagle as being “particular” means that 

she thought Cagle to be thorough or meticulous. See MERRIAM WEBSTER’S 

COLLEGIATE DICTIONARY 846 (10th ed. 1999), “concerned over or attentive to 

details: METICULOUS.” “When [Cagle] went out she would always come back 

immediately and tell [Cash] what it was had occurred on a particular case,” which 

Cagle did in this case. (ER-227-28, 24-3). “Brenda was a pretty good worker and 

pretty much followed policy that way.” (ER-233, 1-2). 
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 In this case, Cagle told Cash that the Loudermilks were being uncooperative. 

(ER-228, 5-8). Cash did not tell Cagle to get a court order to protect the children 

after Cagle first visited the home, even though Cagle is meticulous and reported 

back what occurred. Instead, Cash told Cagle “to make a couple more attempts.” 

(ER-228, 7-8). Nor did Cash direct Cagle to get a court order when the “couple 

more attempts” were also unsuccessful. (ER-228, 10-11). “She did come back and 

say, they’re refusing to open the door; what should I do?” (ER-2033, 8-9). Rather 

than instruct Cagle to get a court order, Cash acknowledged that Cagle probably 

left a pamphlet and business card asking for a call back. (ER-232-33, 22-1). 

 In response to the card, Tiffany Loudermilk called Cagle and agreed to an 

appointment at the home on a date to be determined. (ER-089, 6-20). Cash did not 

direct Cagle to get a court order, even though the appointment was not scheduled 

for the same day – or even within days or weeks – of Tiffany’s call. 

 In a letter dated February 7, 2005, the Loudermilks’ attorney informed CPS 

that the Loudermilks no longer agreed to allow CPS into their home and cancelled 

the appointment. The letter also informed CPS that the county had inspected the 

newly-constructed home and had allowed the Loudermilks to move in. (ER-033, 

23-25). Cash knew that an attorney had intervened on behalf of the Loudermilks, 

but she still not direct Cagle to get a court order to get into the home, even though 

more than a month had passed since receiving the initial report. (ER-228, 10-11).  
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 In her brief, Cash says, “A few days after the meeting was cancelled, Cash ... 

decided to visit the Loudermilk home. . . .” Appellees’ Brief at 5. The meeting was 

cancelled on February 7. While it perhaps is not exactly untrue to characterize 

approximately thirty days as a “few,” it certainly is not the usual way the word is 

used. Even allowing that thirty days is a “few,” waiting a few (30) days certainly 

does not suggest any sense of urgency. 

 Use of the word “visit” is also interesting because it connotes a pleasant 

encounter. But Cash did not plan a pleasant encounter; she planned to storm the 

Loudermilks’ home in force, over their objection, to get inside. In her own words, 

she planned “to hit” the Loudermilks’ home. (ER-228, 5-15). 

 Plaintiffs-Appellants are not the only ones to recognize that CPS 

investigators use the word “visit” euphemistically. Duke University Law Professor 

Dorothy Lambelet Coleman also puts the word in scare quotes in her seminal law 

review article, Storming the Castle to Save the Children: The Ironic Costs of a 

Child Welfare Exception to the Fourth Amendment:1  

Home visits epitomize deep intrusion in both symbolic and actual respects. 
During these “visits,” state officials do not merely cross the threshold into 

                                                 
1 The Loudermilks referred to Professor Coleman’s Storming the Castle law-

review article in our opening brief, and again throughout this reply. We suggest 
that reading the article in its entirety would be helpful to understand the enormity 
of the problem presented by cases like this one. This Court favorably cited 
Professor Coleman’s article in Camretta v. Greene, 588 F.3d 1011 (9th Cir. 2009), 
vacated on grounds of mootness, 131S.Ct 2020 (2011). 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=2984&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2020671692&serialnum=0306399438&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=E26246C5&referenceposition=417&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=2984&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2020671692&serialnum=0306399438&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=E26246C5&referenceposition=417&rs=WLW13.04
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the realm of what is deemed to be ultimately private as a political and 
philosophical matter. They also quite literally storm the castle, opening 
closed bedroom doors to find, talk to, examine, and remove the children; 
opening and looking through refrigerators and cupboards to see if the 
children have sufficient food to eat; opening and searching closets and 
drawers to check if the children have enough clothing and that no 
inappropriate disciplinary methods are being used in the family. They do this 
both during the day and at night. 

47 WM. & MARY L. REV. 413, 518 (2005). 

While the “visit” in this case stopped short of actually removing children, 

the threat was made, which was itself deeply harmful. In addition, Cash and Cagle 

looked inside the Loudermilks’ refrigerator and pantry, presumably for exposed 

wires and missing stair rails. (ER-278, 9-10). 

 Cash also did not consider the information that the county had permitted the 

Loudermilks to move into the home to be either relevant or worthy of further 

investigation. (ER-254, 7-16). Cash never directed anyone to follow up to see if the 

county had indeed inspected the home, even though she was the supervisor. A jury 

could infer that such information would have a mitigating effect and would go a 

long way toward discrediting an anonymous report. 

 Rhonda Cash did not come to the office on March 9, 2005, planning to go to 

the Loudermilks’ home. (ER-262, 5). She decided to go to the Loudermilks home 

with trainee Cramer because Brenda Cagle had called in sick. They were planning 
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to be in the area of the Loudermilks’ home anyway, so Cash told Cramer, “I want 

to go hit this report of Brenda’s.” (ER-228, 5-15). 

 The initial report said that there were “[n]o known worker safety issues 

although dad owns a gun for protection.” (ER-369). Cash directed Cramer to 

summon a sheriff’s deputy to accompany them. There is no evidence to suggest, 

however, that Cash wanted the police to accompany them for worker-safety 

reasons. “I instructed Jenna [Cramer] to call the police because they were refusing 

access.” (ER-230) (emphasis added). Cramer called the police “to let the 

policeman know that we were going out to investigate a report; that a worker had 

been out prior and been unable to gain access.” (ER-262-63, 23-1). The dispatch 

report said that “Subj’s refused to let CPS look inside…or look at the children.” 

(ER-367). None of the dispatch notes or deposition testimony mentions guns or 

worker-safety issues.  

Instead, Cash readily admits in her brief that deputies are called “when a 

family might be uncooperative.” App. Resp. Br. at 6. Cash was asked, “If there 

have been several prior incidents where CPS has been refused access to the house, 

would it be uncommon for a police escort when you went?” She replied, “We do it 

all the time.” (ER-249, 14-17). Cash met the police before going to the 

Loudermilks’ home. (ER-249, 10-12). 
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 After arriving at the home with the police, Rhonda Cash demanded entry to 

the home. When still met with resistance to her demand to get inside, Cash resorted 

to the next play in the playbook: tell the parents that you will take their kids into 

state custody. (ER-062, 24; ER-076, 13-14; ER-077, 9-16; ER-111, 4-5; ER-116, 

3-4; ER-117, 4-7). This is not an uncommon tactic, as we will show. It is, however, 

an effective (though unconstitutional) tactic to get inside a home when parents 

object. And trainee Cramer actually began filling out a Temporary Custody Notice 

(“TCN”) to remove the children because they “couldn’t gain access” to the home. 

(ER-0035, 4-5). 

 Based on these undisputed facts, the following questions are before this 

Court: Could a reasonable jury conclude that Rhonda Cash made plans to get 

inside the Loudermilks’ home before she ever laid eyes on its exterior? And could 

a reasonable jury conclude that once Cash arrived at the Loudermilks’ home, she 

executed those plans quite apart from the appearance of the exterior, including 

threatening to take the kids into custody? Because the answer to both questions is 

“yes,” the district court erred in granting summary judgment to the Defendants.  

 Even though Rhonda Cash testified that her then-subordinate Brenda Cagle 

was “particular” (i.e., thorough or meticulous), and testified that Cagle “would 

always come back immediately and tell [Cash] what it was had occurred on a 

particular case,” (ER-227-28, 24-3), Cash now throws Cagle under the bus in her 
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brief. “Cagle’s failure to recognize and take action to determine whether the 

children were living in dangerous conditions is irrelevant.” App. Resp. Br. at 15-

16. “Cagle’s previous failure to act did not alleviate that present concern.” Id. at 

16. 

 This Court should not allow Rhonda Cash to get away with blaming her 

non-party subordinate based on this record. Rhonda Cash was an active overseer of 

the investigation from the very beginning and at every stage. She was kept 

informed by a meticulous, trusted subordinate. It is not as if Brenda Cagle had 

been a sloppy worker who had failed to keep her boss informed. 

 The decision to go that morning was the product of chance events: Cagle 

called in sick, and Cash was going to be in the area with Cramer anyway. It was 

also an opportunity to kill two birds with one stone: (1) “hit” Brenda’s report, and 

(2) show a trainee how to get inside the home of an uncooperative subject. 

 Rhonda Cash would now have this Court believe that, two months after she 

first assigned the investigation to Brenda Cagle, she was shocked to discover that 

the exterior of the home had not been completed. And even though the exterior 

presented no danger, she now argues that she was entitled to believe that the two-

month-old report about the interior was still true, and that it was therefore 

reasonable to tell the Loudermilks that she would forcibly remove their children if 
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she were not allowed inside. To even suggest that this is the only way a jury could 

interpret this record is too cynical by half. 

 The record instead reflects a supervisor who was frustrated by a stale 

investigation that her subordinate had not cleared, because the subjects were not 

consenting to a search, or, in the Defendants’ parlance, were being 

“uncooperative.” When the opportunity presented itself, she made plans to show 

her rookie subordinate, Defendant Jenna Cramer, how to close an investigation. 

She carefully laid plans before going to the house and diligently and resolutely 

executed them once there. She didn’t even bother waiting for the Loudermilks to 

decline before summoning the police. She knew how to overcome lack of 

cooperation and she intended to show the Loudermilks that she meant business 

right from the opening bell. 

 The summary-judgment record has ample evidence to hold Rhonda Cash 

liable for her own acts and omissions.  Cramer and Rhodes went along with her 

actions and are therefore liable with her. Either one of them could have put a stop 

to it and neither did. 

B.  The Defendants’ Discussion of the Summary-judgment Record 
Presents the Facts in the Light Most Favorable to Them. 

 In their brief, the Social Workers say, “While there is evidence that Cash and 

Cramer were motivated by the apparent danger to the children, the Loudermilks 

present no evidence to show that they were motivated by the Loudermilks’ refusal 
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to cooperate.” App. Resp. Br. at 18. We respectfully suggest that the exact opposite 

of that statement is true. 

 The record is replete with evidence that Rhonda Cash was determined to get 

into that house from the moment she decided to “hit this report of Brenda’s.” (ER-

228, 5-15). Cash knew from her meticulous subordinate that the Loudermilks had 

been “uncooperative” for the better part of two months (ER-228, 5-8), and she 

knew that summoning police can shift the balance in her favor. App. Resp. Br. at 6. 

They “do it all the time.” (ER-249, 14-17). Her determination to get inside the 

home had little or nothing to do with the exterior appearance of the home. The 

argument about the appearance of the exterior is nothing more than a post hoc 

attempt to justify actions that, at the time, had nothing to do with the work still 

being safely done on the outside of the home.  

 Moreover, Rhonda Cash’s subjective belief about potential harm to the 

Loudermilk children is not relevant in any event if it was not reasonable, which it 

could not possibly have been based on this record. “[A]n officer’s subjective 

motivation for his actions is irrelevant in determining whether his actions are 

reasonable under the Fourth Amendment.” United States v. Struckman, 603 F.3d 

731, 744 (9th Cir. 2010). These Defendants are not entitled to qualified immunity, 

and the decision of the district court should be reversed. 
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C. The Social Workers had a Duty to Investigate Whether the 
County had Permitted Occupancy, Which They Failed to Carry 
Out. 

 In their brief, the Social Workers say, “While the Loudermilks’ attorney 

claims that they could provide CPS with an ‘occupancy permit,’ no such permit 

was ever produced, and in fact apparently does not exist.” App. Resp. Br. at 7. This 

statement reflects two flaws in the Social Workers’ argument. First, their 

formulation again states the facts in the light most favorable to themselves, instead 

of in the light most favorable to the Loudermilks, which is contrary to the law of 

summary judgment. Wallis, 202 F.3d at 1138. Second, once they were on notice 

that the county may have permitted the Loudermilks to occupy the dwelling, the 

Social Workers had an affirmative duty under this Court’s precedents to investigate 

before claiming that an emergency justified taking the Loudermilks’ children into 

state custody. 

 In Wallis, this Court held that, “the police cannot seize children suspected of 

being abused or neglected unless reasonable avenues of investigation are first 

pursued.” Id. This Court also favorably cited Sevigny v. Dicksey, 846 F.2d 953, 957 

(4th Cir. 1988), for the proposition that a “child abuse investigator has a duty to 

investigate information that would have clarified matters prior to separating 

children from their parents.” Wallis, 202 F.3d at 1138.  
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 It is true that that there was a misunderstanding about whether the county 

had issued an actual document called “occupancy permit,” or had simply allowed 

the family to move in after conducting the appropriate inspection. (ER-313-15). 

But the fact remains that the Loudermilks’ attorney wrote a letter to CPS, dated 

February 7, 2005, stating with sufficient clarity that the county had allowed the 

newly-constructed home to be occupied. It is highly unlikely that the county would 

do so if the home contained an imminent threat to life or limb of the children. 

 The Social Workers’ recitation of the facts leaves the impression that had an 

actual permit been produced it might have made a difference. App. Resp. Br. at 7. 

But they never asked to see one. Nor did they independently inquire of the county 

about the livability of the home. In fact, the record on appeal clearly indicates that 

the Social Workers would have considered the existence of an occupancy permit to 

be irrelevant. (ER-254, 11-16). 

 Intentional indifference to mitigating facts cannot be used to justify a 

warrantless entry into the home or warrantless seizure of children when the official 

has a duty to investigate whether those mitigating factors are true. A reasonable 

jury could conclude that the Social Workers’ claim of exigent circumstances was 

unreasonable based on this fact alone. 
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D.  The So-Called “Emergency” in this Case was “Contrived.” 

 Rhonda Cash now argues that on March 9, 2005, an emergency situation 

suddenly existed, even though she had known for two months that the home had 

not been completed. Professor Coleman has discussed the problem of “contrived” 

emergencies at great length. “Courts generally scrutinize carefully a state actor’s 

assertion of exigent circumstances, as the exception is narrowly drawn to cover 

cases of real and not contrived emergencies.” Coleman, supra, at 464 (internal 

citation omitted).  

 As an example of a “contrived” emergency, Professor Coleman recites facts 

from another case that are eerily similar to the facts of this case: “The authorities in 

[Doe v. Heck, 327 F.3d 492, 499-508 (7th Cir. 2003)] waited two months to initiate 

an investigation of a woman’s allegations that the private school her child attended 

had excessively disciplined her and perhaps other children.” Id. at 524 n. 325 

(emphasis added). 

Like the Social Workers in this case, who also waited two months, “Once 

the state finally sought to enter the school and interview John Doe, the principal 

target of the investigation [in Heck], it attempted to proceed based on the 

emergency exception to the warrant requirement, without any evidence that the 

circumstances warranted this designation.” Id. (emphasis added). The Seventh 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0306399438&serialnum=2003289037&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=31D6FA6C&referenceposition=499&rs=WLW13.04


 
- 15 - 

 
 

Circuit rejected the argument that such circumstances gave rise to an “emergency.” 

Heck, 327 F.3d at 515.  

This Court has repeatedly held that delay is “evidence of lack of exigency.” 

Rogers v. County of San Joaquin, 487 F.3d 1288, 1296 (9th Cir. 2007), citing 

Calabretta v. Floyd, 189 F.3d 808, 813 (9th Cir. 1999). Based on this delay 

evidence alone, a reasonable jury could conclude that no exigency existed, or that 

Cash’s after-the-fact justification is not credible. Thus, while the threat to remove 

children was unsupported in fact or law, a jury could conclude that the threat was 

effective in coercing consent to a search that the Loudermilks clearly objected to. 

 To further demonstrate that the emergency in the case now before this Court 

was contrived, assume for the sake of argument that the anonymous report was 

actually true on January 7, 2005. The anonymous report was not, in fact, true, and 

the Loudermilks do not concede that it was true. But assuming that it was true is a 

helpful exercise in reviewing the Social Workers’ motion for summary judgment 

before the district court. 

Assume further that shortly after CPS received the report, Brenda Cagle 

attempted to contact the Loudermilks. Within a few days, the Loudermilks knew 

that the main concern involved exposed electrical wires and missing stair rails. As 

the report noted, “Dad is a handy man and he built the home the family is living 

in.” (ER-369, 2). Knowing that CPS wanted to get inside his house to check for 
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exposed wiring and missing rails, how likely would it have been that two months 

later handy-man Dad had not fixed the problem?  

 As we pointed out in our opening brief at page 32, a probable cause 

determination must be based on facts that are in close proximity to the time of the 

report. As was true in Professor Coleman’s Doe v. Heck example, CPS cannot 

dilly-dally for two months, and then credibly claim that an emergency exists. This 

is because all reports – not just anonymous ones – become stale and are less likely 

to be true with the passage of time. See, e.g., United States v. McCall, 740 F.2d 

1331, 1336 (4th Cir. 1984) (holding that “evidence seized pursuant to a warrant 

supported by ‘stale’ probable cause is not admissible in a criminal trial to establish 

the defendant’s guilt”). 

 Based on Plaintiffs’ view of the facts, it would appear that Brenda Cagle was 

not dilly-dallying, but was instead attempting to respect the family’s rights while 

pursuing the investigation. She saw the exterior within days after being assigned 

the investigation, and she “would always come back immediately and tell [Cash] 

what it was had occurred on a particular case.” (ER-227-28, 24-3). Rhonda Cash, 

however, was either incompetent for not directing her subordinate to take more 

decisive action earlier – i.e., failing to direct her to obtain a court order – or her 

after-the-fact justification actually had little or nothing to do with what really 

happened on March 9, 2005. The record supports the latter conclusion. 
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II. The Summary-judgment Record Supports the Conclusion that the 
Loudermilks’ Consent was not Voluntarily Given. 

 For the reasons stated in our opening brief and above, the CPS workers were 

not justified to believe that they had legally sufficient cause reasonably to conclude 

that the interior of the home presented an imminent threat of harm to the 

Loudermilks’ children. Accordingly, their discussion about the voluntariness of the 

Loudermilks’ consent may be completely disregarded by this Court.  

 Like the Big Bad Wolf, Cash and Cramer essentially said, “Let us in or we’ll 

huff and we’ll puff and we’ll take your kids.” Sadly, this is not an uncommon 

tactic among investigative social workers. No parent faced with this choice could 

fairly be described as voluntarily consenting. As this Court has eloquently stated, 

“[t]he relationship between parent and child embodies a primordial and 

fundamental value of our society. When law enforcement officers deliberately prey 

upon the maternal instinct and inculcate fear in a mother that she will not see her 

child in order to elicit ‘cooperation,’ they exert the ‘improper influence’ proscribed 

by Malloy [v. Hogan, 378 U.S. 1 (1960)].” United States v. Tingle, 658 F.2d 1332, 

1335 (9th Cir. 1981). 

 Other Circuit Courts have also concluded that threatening to remove 

children to gain “cooperation” is coercive. In Croft v. Westmoreland County 

Children and Youth Services, the Third Circuit described a father subject to child 

abuse allegations who faced a similar ultimatum – vacate the family residence or 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030618613&serialnum=1997025629&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=E196DAF9&rs=WLW13.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030618613&serialnum=1997025629&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=E196DAF9&rs=WLW13.04
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his child would be placed in foster care. The Third Circuit “explicitly reject[ed]” 

the characterization of the father's decision as “voluntary”: “The threat that unless 

[the father] left his home, the state would take his four-year-old daughter and place 

her in foster care was blatantly coercive. The attempt to color his decision [as 

voluntary] is not well taken.” 103 F.3d 1123, 1125 n. 1 (3d Cir. 1997). 

 In Doe v. Heck, CPS threatened the family with “‘tak[ing] this whole thing 

up a notch,”’ by “‘go[ing] to the District Attorney,”’ 327 F.3d at 504, and 

“‘tak[ing] steps to ... protect the children in [the family’s] home”’ if the parents did 

not voluntarily comply with the investigation. Id. at 506. The Does “interpreted 

[these expressions] as a threat to remove their children from their custody” if they 

did not voluntarily comply with CPS’s investigation as the agents saw fit to 

conduct it. Id.  

 The validity of this interpretation was confirmed by one of the CPS 

investigators, who told the police that “if the Does did not have their attorney 

contact [CPS] within the next 24 hours, he and [the other CPS investigator] 

planned to go to [the family] residence and physically remove the children from 

their custody so they might be interviewed.” Id. 

  In her review of Doe v. Heck, Professor Coleman concluded that “it could 

be that they intended to use the threat of removal – just as they had used the police 

in the original visit to John Jr.’s school – to force compliance with their 
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investigation.” Coleman, supra, at 451 n. 106. Professor Coleman addressed the 

issue of consent at great length in her comprehensive law-review article, finding 

that while “most investigations, over 90 percent by some estimates, are conducted 

with the apparent consent of relevant adults . . . there is reason to believe that state 

officials do not lawfully obtain many of these consents.” Id. at 430. Coleman 

specifically notes that “there is reason to suspect, however, that the exceptions [to 

the warrant requirement] are frequently misused, for example, by officials who 

obtain consent from a parent in part by misleading her about the law enforcement 

aspects of an investigation . . . or who falsely claim the right to intrude on the basis 

of exigent circumstances.” Id. at 465. 

 Similarly, in Walsh v. Erie County Dep’t of Job and Family Services, 240 

F.Supp.2d 731 (N.D. Ohio 2003), the district court extensively examined the law 

of the Fourth Amendment in the context of CPS investigations, including the 

voluntariness of consent when a parent has been told that failure to consent would 

result in the removal of his children. In the context of a motion for summary 

judgment, the district court referred to this as “putative” consent.  “Under the 

totality of circumstances in this case, however, a reasonable jury could find that 

any putative consent given by Mr. Walsh was coerced by references to removal of 

the children if opposition continued; detention of the family; frisk of the father; the 

number, office, and power of the county officials and city officers present; and the 
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apparent (or, at least threatened) arrest of Mr. Walsh for obstruction of official 

business.”  Id. at 748. 

  The district court in Walsh continued, “Were the jury to find that some or all 

of these circumstances made the putative consent involuntary, such consent could 

not have lawfully opened the door to the social workers and police officer. . . . 

Their conduct was, a jury could find, as coercive in its effects as the statements and 

actions of the police defendants.” Id. 

These cases, along with Professor Coleman’s scholarly analysis, reveal that 

threatening to remove children is a common tactic to coerce consent during CPS 

investigations. The case before this Court is just one more example of this tactic. 

 In their brief, the Social Workers persist in the fiction that they simply 

“explain[ed] that taking temporary custody of the Loudermilks’ children was a 

viable option.” App. Resp. Br. at 26. They make it sound like an academic 

discussion over coffee, not a direct threat to a frightened family whose home is 

under siege. As we pointed out in our opening brief, the words “viable option” 

were never spoken; Appellants Opening Brief at 45;  instead, the Social Workers 

made clear, unequivocal, direct threats to take the children into custody if not 

immediately allowed inside. As was the case in Walsh, a reasonable jury could find 

that expressing this “viable option” coerced the Loudermilks’ “putative” consent. 

The Defendants’ motion for summary judgment should have been denied. 
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III. Misusing the Exceptions to the Warrant Requirement During CPS 
Investigations Results in Acts of Public Violence. 

 Professor Coleman concludes that “the prevailing approach to the child 

maltreatment problem results in the commission of millions of acts of public 

violence each year.” Coleman, supra, at 527. This case is but one example of the 

millions. Two social workers and six police officers showed up, unannounced, at a 

family’s home, and demanded entry. The CPS workers in this case threatened to 

take the children away from their home and parents in front of the children. Can 

there be any doubt that these “state officials cause[d] real harm in their quest to 

protect children, including fear, humiliation, shame, and emotional devastation, not 

to mention the loss of the children’s and sometimes also their families’ Fourth 

Amendment rights and the fundamental interests these implicate”? Id. at 527.  

 According to Professor Coleman, “hundreds of thousands of these acts of 

official violence are without any compensating benefit to the investigated children, 

either because the reports that trigger them are intentionally fraudulent, or because 

they are simply erroneous.” Id. at 528. The allegations in this case were either 

intentionally fraudulent – possibly made by a neighbor who was upset with the 

mess created by a man who builds his own home in his spare time (ER-314, 1-8) – 

or were simply erroneous.  

 Professor Coleman asks “whether the states are justified in committing these 

many acts of public violence so that they can save some children from acts of 
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private violence that otherwise would go undiscovered.” Coleman, supra, at 528. 

We respectfully suggest that the Defendants in this case were not justified in 

committing this act of public violence, and that this Court should say so: in part, to 

disabuse these Defendants of the notion that this is acceptable behavior, and so that 

they and others will take greater care to strike the correct balance between the need 

to investigate and the right of families to be safe and secure in their own homes. 

IV. The Assertion of Fourth Amendment Rights is not Evidence of 
Wrongdoing. 

 On page 18 of their response brief, the Social Workers contend that “the fact 

that Tiffany [Loudermilk] agreed the CPS workers needed to verify the children 

were safe but vacillated about allowing them to inspect the home, combined to 

allow Cash and Cramer to reasonably conclude that there were hazardous 

conditions inside.” This statement is wrong on so many fronts that it is hard to 

know where to begin. 

 First, the “vacillation” they refer to actually occurred a month earlier, when 

Tiffany first told Cagle that she would agree to an appointment at the home and 

then cancelled the appointment through her attorney, asserting her rights under the 

Fourth Amendment. App. Resp. Br. at 4-5. Apparently Rhonda Cash is willing to 

disavow knowledge of Cagle’s activities when it hurts her case but will embrace 

them when they help. In any event, a failure to state the month-long interval 



 
- 23 - 

 
 

between this alleged “vacillation” and Cash’s actions fails to read the record in the 

light most favorable to the Loudermilks. Wallis, 202 F.3d at 1138. 

 The Social Workers compound this error by citing White by White v. Pierce 

County, 797 F.2d 812, 815-16 (9th Cir. 1986) in support of their contention that 

cancelling an appointment a month earlier gave them grounds on March 9 to 

conclude that an emergency existed. App. Resp. Br. at 18. White stands for no such 

proposition. 

 In White, the deputies came to the home to investigate the report of a child 

who had been seen that same day with severe welts on his back. At the home they 

found the father and the boy. The father prevented the boy from showing the 

deputies his back and “became abusive and violent.” This Court held that based on 

the father’s behavior the deputies could reasonably conclude that he was 

attempting to hide abuse and that, if they left to get a court order, he would either 

flee or commit more abuse.2 If anything, White demonstrates that urgency and 

                                                 
2 Here is the entire passage cited by Appellees: 

Applying the law to the facts as shown in the deputies’ affidavits, we 
conclude that the deputies had probable cause to believe the child had 
been abused and that the child would be injured or could not be taken 
into custody if it were first necessary to obtain a court order. The CPS 
report was corroborated by observations made by the deputies after 
their arrival at the Whites’ home. From the door they could see a boy 
who, Mr. White admitted, appeared to be about seven years old. He 
stopped the child who attempted to show his back to the deputies. 
White became extremely abusive and violent. The deputies could 
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immediacy are both required before declaring exigent circumstances. Neither are 

present in this case. 

 Finally, by attempting to use Tiffany’s decision to cancel Cagle’s home visit 

a month earlier as evidence of wrongdoing on March 9, the Social Workers are 

saying that the assertion of the right to be free from a warrantless search is itself 

evidence justifying entry of the home without a warrant. That is not the law, but 

this assertion in their brief goes a long way toward explaining how the Defendant 

Social Workers failed to understand the rights of the people they investigate, even 

as they drove away from the Loudermilks’ home: “Really our discussion was we 

couldn’t understand why they made such a big deal out of such a very small thing 

in the sense we could have been in and out of the home quickly, seen the 

allegations weren’t true, and instead of that, it turned into a drawn out affair.” (ER-

281-282, 24-3). 

 This Court has long been at the forefront in recognizing the need to protect 

children while respecting the Fourth and Fourteenth Amendment rights of children 

and parents. In Calabretta v. Floyd, this Court held that “the government’s interest 

in the welfare of children embraces not only protecting children from physical 
                                                                                                                                                             

reasonably conclude that Mr. White was attempting to hide past 
abuse, and that, if they left to get a court order, Mr. White might abuse 
the child again or flee with him. Having complied with the statute, the 
deputies are immune. 

White, 797 F.2d at 815-16. 
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abuse, but also protecting children's interest in the privacy and dignity of their 

homes and in the lawfully exercised authority of their parents.” 189 F.3d at 820. 

Similarly, in Wallis v. Spencer, this Court held that “in the area of child abuse, as 

with the investigation and prosecution of all crimes, the state is constrained by the 

substantive and procedural guarantees of the Constitution. The fact that the 

suspected crime may be heinous – whether it involves children or adults – does not 

provide cause for the state to ignore the rights of the accused or any other parties.” 

202 F.3d at 1130-31. In Rogers v. County of San Joaquin, this Court declared that 

“we must balance, on the one hand, the need to protect children from abuse and 

neglect and, on the other, the preservation of the essential privacy and liberty 

interests that families are guaranteed under both the Fourth and Fourteenth 

Amendments of our Constitution.” 487 F.3d at 1297. 

 As this Court recognized just two terms ago, the Defendant Social Workers 

are not at liberty to simply disregard the constitutional rights of the families that 

they are investigating, “in the name of saving children”: 

On the other hand, parents have an exceedingly strong interest in directing 
the upbringing of their children, as well as in protecting both themselves and 
their children from the embarrassment and social stigmatization attached to 
child abuse investigations. Of the millions of investigations conducted by 
state and local agencies in 2007, only about a quarter concluded that the 
children were indeed victims of abuse. This discrepancy creates the risk that 
“in the name of saving children from the harm that their parents and 
guardians are thought to pose, states ultimately cause more harm to many 
more children than they ever help.” 
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Camretta, 588 F.3d at 1015-16, quoting Coleman, supra, at 417. 

 CONCLUSION 

 The Defendants in this case urge this Court to reject its own cases protecting 

the rights of families to the privacy and dignity of their own home. As this Court 

said in Wallis, 202 F.3d at 1130, “every swing of the pendulum brings with it 

potential adverse consequences.” If the pendulum is allowed to swing in the 

direction of allowing the kind of intrusive investigation the Social Workers 

conducted in this case, more acts of “public violence,” as Professor Coleman calls 

them, can be expected to be perpetrated. Coleman, supra, at 528. 

The district court’s order granting these Defendants’ motion for summary 

judgment should be reversed. The Loudermilks respectfully request that oral 

argument be granted. 

Respectfully submitted this 21st day of June, 2013: 
 

/s/ James R. Mason III . 
James R. Mason III 
Home School Legal Defense Association 
One Patrick Henry Circle 
Purcellville, VA 20132 
Phone: (540) 338-5600 
Fax: (540) 338-1952 
E-mail: jim@hslda.org 
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STATEMENT OF RELATED CASE  

Pursuant to Circuit Rule 28-2.6, there are no related cases pending before 

this Court.  
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